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CURRENT EVENTS. 


Our Twenty-FirtH VoLume.—With this 
number commences the twenty-fifth volume 
of the CenrraL Law JourNAL, and we can- 
not more appropriately notice the fact than 
by returning thanks for the liberal support 
we have received from our subscribers, and 
their kindly appreciation, and that of the 
profession generally, of our efforts to please 
by furnishing an entertaining, useful and 
eminently practical legal journal. How far 
we have succeeded in our strenuous efforts 
to do this, it is not for us to say; but we may 
say, without subjecting ourselves to the im- 
putation of vanity, that we receive from our 
subscribers no words of comment save of the 
most commendatory and gratifying charac- 
ter. 

With thanks for the past are naturally 
associated promises for the future. In this 
respect we have at present no new enterprise 
to announce ; we can only ‘‘renew our vows,”’ 
and promise to make the JourNAL,as far as lies 
in our power, more worthy of the approba- 
tion of its patrons than it has been in the 
past. Every department shall receive the 
most sedulous attention; our exhaustive di- 
gest of recent cases, which we inaugurated 
in March last, and which has received the 
full and hearty approbation of all our sub- 
scribers, will be continued, without, however, 
diminishing in any respect our attention to 
other deparfnents of the JournaL. In short, 
no labor, diligence or expense will be spared 
to render the CentraL Law JourNAL more 
acceptable than ever to its patrons, and to 
furnish hereafter, as heretofore, more good 
legal reading matter for less money than any 
other legal publication in the world. 


ABUSE OF LEGAL Process,—We have more 
than once commented upon the disposition 
frequently manifested, especially by federal 
courts, to abuse certain forms of procedure, 
and to pervert legal process to the delay of 
justice and the detriment of private interests. 
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We allude more particularly to the misuse of 
the office of receiver in corporation cases, 
especially those affecting railroads, by which 
law suits are protracted well nigh to the 
crack of doom, and also to patent law cases 
passim, which need so much reform that any- 
thing, at all adequate, would amount to re- 
construction. 

We do not propose now to re-enter that 
field of investigation, but our attention has 
been attracted to a recent proceeding in the 
superior court of New York city, in which 
appears what strikes us as a very glaring 
abuse of the writ of injunction. Premising 
that we know nothing of the case except 
from the newspapers, and by no means guar- 
antee the accuracy of their reports, we tell 
the tale as they tell it to us: 

Three injunctions were granted to restrain 
the East Side Elevated railroad from oper- 
ating its road in front of three several pieces 
of property on Second and Third avenues. 
In one case the plaintiff insists that if the 
elevated railroad was not in front of his 
property he could obtain $3,000 a year more 
rent for it; in the others, the statement of 
the injury done is much less specific, but in 
all, of course, the gravamen of the charge is 
the depreciation of the property caused by 
the existence of the railroad. 

We cannot see in this statement the 
faintest scintilla of equity jurisdiction. Each 
of these parties, if entitled to any relief at 
all, is entitled in an action at law to a verdict 
for such damages as he may be able to prove 
to the satisfaction of a jury, he has suffered 
by the construction and operation of the 
railroad, but it is preposterous that the 
operation of a railroad in which, presumably, 
the general public is interested should be 
stopped, impeded or curtailed, because the 
property of an abutting proprietor is dam- 
aged by its operation. 

It would appear from the newspaper ac- 
count that the court permitted itself to be 
used as an instrument to effect a real estate 
speculation. In the last paragraph the paper 
says: 

‘*The effect of these injunctions will be to 
force the elevated company to buy the prop- 
erty injured. In one case the road is given 
sixty days to do this, but in others no time is 
specified.”’ 

It would be a little curious to inquire 
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whether the court acts as broker or appraiser 
in the ‘‘forced’’ purchase which it is ex- 
pected that the railroad will make, and what 
is the price which it will be forced to pay; 
whether the price is the value of the prop- 
erty before the railroad was contemplated or 
constructed, and if not how much it exceeds 
that value. 

This case, like some others we have seen 
lately, suggests a doubt whether, after all, the 
old system was not the better, by which the 
court of equity was in personnel and other- 
wise distinct from the court of law. A court 
of equity, pur et simple, could hardly have 
entertained a case so perfectly destitute of 
any indicia of equity jurisdiction as the one 
described in the newspaper report; a court 
of law of general jurisdiction, duly organized 
as such, could not, and would not have inter- 
meddled with the edge-tools of the extraordi- 
nary remedies appertaining only to equity 
practice. It is only when the two systems 
are blended jnto one that such confusion of 
remedies can be expected to occur. 





Se ee a -- 





NOTES OF RECENT DECISIONS. 





JURISDICTION—AMOUNT—RECORD—PARTIES 
—Act or 1875.—The Supreme Court of the 
United States has not yet completed its task 
of defining its jurisdiction, as limited by the 
act of congress of 1875 and antecedent legis- 
lation. We note a recent case,' in which the 
supreme court defines, or more properly 
perhaps, re-defines its jurisdiction on two 
several points. It holds that, as a question 
of jurisdiction, the sum or value in dispute 
must be determined upon consideration of 
the whole record. And further, that when 
general creditors holding demands inde- 
pendent of each other, unite in a proceeding 
to set aside an assignment as fraudulent, the 
jurisdiction of the Supreme Court of the 
United States upon appeal attaches only for 
or against those creditors whose separate and 
several demands exceed the statutory limit. 
Thus, where four creditors united in an ac- 
tion to set aside anassignment in favor of a 
preferred creditor, and succeeded in the trial 
court, and the defendants appealed, the 


1Gibson v. Shufelt, U. S. S. C. May 23, 1887; The 
Reporter vol. 28, p. 737. 





supreme court would only entertain the 
appeal as to the one whose demand exceeded 
$5,000; as to the others whose several de- 
mands respectively fell short of that amount, 
the appeal was dismissed, the court holding 
that the judgment of the trial court was final 
and conclusive in favor of those appellees. 

Mr. Justice Gray, in delivering the opinion 
of the court, after remarking that the subject 
had been often misunderstood, proceeds to 
review the authorities. 

In several cases, it is held that the sum or 
value in dispute between the parties as shown 
by the whole record, is the test of the 
appellate jurisdiction, irrespective of the 
effect of the judgment in another suit or 
upon other parties.?, The value of the prop- 
erty is not always the matter in dispute, as 
in replevin for property distrained for rent, 
it is the sum for which avowry is made, not 
the value, which controls the jurisdiction.* 
And if the object of the suit is to apply prop- 
erty worth more than the jurisdictional 
amount to the payment of a debt of less than 
that amount, it is the debt which controls.* 

Where there are several parties plaintiffs 
or defendants the matter is not so simple; 
the general rule is that the appellate juris- 
diction is not enlarged by the joinder of sev- 
eral parties, : plaintiffs or defendants, each of 
whom might have sued or been sued sep- 
arately. Thus, in an early case (1832), a 
libel was filed for seamen’s wages, the ag- 
gregate demand exceeded the jurisdictional 
limit, but the share of each plaintiff fell short 
of it, the court held that as the contract (the 
shipping articles) was several there was no 
appellate jurisdiction.® Like rulings were 
made in cases in which libels .were filed to 
recover damages by collision to ship and 
cargo.© It seems however, that an appeal 
will not be dismissed, in a case otherwise 
within the rule above stated, if the motion is 


2 Elgin v. Marshall, 106 U. S. 578; Hilton v. Dicken- 
son, 108 U. S. 165; The Jesse Williamson, Jr., 108 U. S. 
205; New Jersey Zine Co. v. Trotter, 108 U.S. 4564; 
Opelika v. Daniel, 109 U. S. 108; Wabash, ete. R. R. v. 
Knox, 110 U. S. 804; Bradstreet Co. v. Higgins, 112 U. 
S. 227; Bruce v. Manchester, etc. Co., 117 U. 8.514. 

3 Peyton v. Robertson, 9 Wheat. 527. 

4 Farmers’ Bank, etc. v. Hoof, 7 Pet. 168; Ross v. 
Prentiss, 3 How. 771. 

5 Oliver v. Alexander, 6 Pct. 143. See also Rich v. 
Lambert, 12 How. 347. 

6 Ex parte Baltimore, ete. Co., 106 U. 8.5; The Ne- 
vada, 106 U.S. 154. See also Clifton v. Sheldon, 23 
How. 481. 
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to dismiss as to all the appellees and not as 
to those whose demands are below the juris- 
dictional limit.’ In salvage cases it has been 
held that, when the sum demanded exceeds 
the jurisdictional limit, but the charge must 
be made on several different owners each be- 
low the limit, no appeal will lie.6 On the 
other hand it has been decided in a later case,’ 
that although the demand of each of several 
salvors shall fall short of the limit, if the ag- 
gregate exceeds it the ship may appeal. 

There seems an apparent inconsistency in 
this, but the difference is that salvage is an 
entire thing, and that the money is due to the 
salvors as a body and not individually.” 

Without following the learned justice 
further we will state his conclusion in his own 
words: 

‘*The true line of distinction, as applied to 
cases like that now before us, is sharply 
brought out by the recent decisions of Stew- 
art v. Dunham,” and Estes v. Gunter,” in 
each of which a preferred creditor for more 
than $5,000 was on one side, and general 
creditors for less than $5,000 each were on 
the other. In Stewart v. Dunham," the suit 
being brought by the general creditors 
against the debtor and the preferred creditor 
to whom the debtor had made the convey- 
ance gjleged to be fraudulent, and the latter 
seeking no affirmative relief, the matter in 
dispute as between the defendants and each 
of the plaintiffs was the amount of the claim 
of that plaintiff; but in Estes v. Gunter,™ the 
suit being brought by the preferred creditor 
against the trustee in the deed of assigment 
by which he was preferred, and the general 
creditors being summoned in as defendants, 
and themselves asking no affirmative relief, 
the matter in dispute was the value of the 
debt preferred and of the property assigned 
to secure the preference. The case at bar is 
exactly like Stewart v. Dunham.” The suit 
is by the general creditors, only one of whose 
debts amounts to $5,000; the trustee and the 


7 The Rio Grande, 19 Wall, 178. 

8 Stratton v. Jarvis, 8 Pet. 4; Spear v. Place, 11 How. 
522; Shields v. Thomas, 17 How. 3, 6. 

9The Connemara, 103 U. 8S. 754. See also The 
Mamie, 105 U. S. 778. 

” Chief Justice Taney in Shields v. Thomas, supra. 

11115 U.S. 61. 

2 141 U.S. 183. 

13 Supra. 

14 Supra. 

Wb Supra. 





preferred creditor appear as defendants only, 
file no cross-bill, and ask no affirmative re- 
lief ; and the decree sets aside the fraudulent 
conveyance so far only as it affects the 
plaintiffs’ rights. The sole matter in dis- 
pute, therefore, is between the defendants 
and each plaintiff as to the amount which the 
latter shall recover; and the motion to dis- 
miss the appeal of the defendants as to all 
the plaintiffs except the one whose debt ex- 
ceeds $5,000 must be granted. 

This result, as we have seen, is in accord- 
ance with a long series of decisions of this 
court, extending over more than half a 
century. During that period congress has 
often legislated on the subject of our appel- 
late jurisdiction, without changing the phrase- 
ology which had received judicial construc- 
tion. The court should not now unsettle a 
rule so long established and recognized. 








TRIAL BY INSPECTION. 





§ 1. In What Cases Formerly Permitted.— 
Trial by inspection or examination was an 
ancient and well recognized mode of deter- 
mining collateral questions which arose in 
legal proceedings, and was frequently re- 
sorted to for the purpose of determining the 
chief issue in an action at law, in which last 
case the inspection was by the judge or 
judges, who thereupon proceeded to give 
their judgment without the intervention of a 
jury. This mode of trial seems to have 
been thus used where the question of non-age 
was in dispute, as in the case of a suit to re- 
verse a fine for the non-age of the cognizor.' 
It was also resorted to to determine ques- 
tions of personal identity,—as where it was 
pleaded in abatement that the plaintiff was 
dead and that the pretended plaintiff was 
simulating a deceased person;? in cases of 
idiocy, where the lord chancellor determined 
the question by an inspecton of the person 
of the alleged idiot ;* on an appeal of may- 
hem, where the issue joined was mayhem or 
no mayhem, in which case the decision was 
by the court on inspection;* in actions of 

13 Bla. Com. 332; 9 Co. Rep. 31. 
23 Bla. Com. 332; 9 Co. Rep. 30. 

3 Bla. Com. 332; 9 Co. Rep. 31. 

43 Bla. Com. 332; 2 Roll. Abr. 578. It should be 


added that appeals of mayhem were abolished by 
statute. 59 Geo. III. ch. 46. 
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trespass for mayhem,® or for an atrocious bat- 
tery,°—in which cases the judges would,upon 

an inspection, increase the damages at their 

discretion—a practice which has gone wholly 

out of use in modern times, though it is com- 

mon for courts to require a remittitur of 

damages as a ground for refusing a new 

trial. 

§ 2. In What Cases still Commonly 
Granted.—In modern procedure, this mode of 
trial is regularly resorted to in the following 
cases: 

1. In criminal trials, where the defendant, 
a female, having been tried and found guilty, 
pleads her pregnancy in stay of execution.’ 

2. In cases in chancery, where an inspec- 
tion became necessary in order to determine 
whether an heir presumptive or a devisee for 
life, in tail or in fee, should be admitted to 
the enjoyment of an estate.°® 

3. In proceedings for divorce or nullity of 
of marriage, on the ground of impotency or 
sexual incapacity.’ 


53 Bla. Com. 332; 1 Sid. 108. 

6 3 Bla. Com. 832; Hardr. 408. 

7 Reg. v. Baynton, 17 How. St. Tr. 589, 631. Compare 
Reg. v. Hunt, 2 Cox C. C. 261. See 2 Hawk. P. C. ch. 
51, § 10; Bish. Crim. Proc. § 1323; 1 Chit. Crim. L. 759, 
761; 3 Inst. 17; 1 Hale P. C. 3868; 2 Hale P. C. 407, 413. 
In recent times this has been regarded, it would seem, 
ground for an application to the home secretary, in 
England, for a respite of the sentence: Reg. v. Hunt, 
supra. The plea of pregnancy merely operates to 
delay sentence; it is not a ground for a new trial, 
since it does not touch the question of guilt or inno- 
cence: Holeman v. State, 13 Ark. 105,111. As to tue 
meaning of the term “‘quick with child,” which com- 
monly arises in such cases, see Bish. Stat. Crim. § 45; 
Rex v. Phillips, 3 Camp. 73, 76; Com. v. Reid, 1 Pa. 
Leg. Gaz. Rep. 182; Reg. v. Wycherley, 8 Carr. & P. 
262; State v. Cooper, 2 Zab. N. J. 52,57; Rex v. Rus- 
sell, 1 Mood. C. C. 356, 360; State v. Smith, 32 Me. 369; 
State v. Emerich, 13 Mo. App. 492. 

81 Bla. Com. 456; Lord Belmore vy. Anderson, 4 Bro. 
C. C. 90; Ex parte Aiscough, 2 P. Wms. 591. 4 

92 Bish. Mar. & Div. § 590, et seqg.; Devenbagh v. 
Devenbagh, 5 Paige, 554, 557; Briggs v. Morgan, 3 
Phillimore, 325; s. c., 1 Eng. Ecc. 408; 2 Hagg. Cun. 
324; Norton v. Seton, 3 Phillimore, 147; Shafto v. 
Shafto, 28 N. J. Eq. 34; Brown v. Brown, 1 Hagg. Ecce. 
523; s. c., 3 Eng. Ecc. 229; Avon., Dean & S. 333; 
Aleson v. Aleson, 2 Lee, 576; Newell v. Newell, 9 
Paige, 25: Anon., 35 Ala. 226; Le Barron v. Le Barron, 
35 Vt. 365; Pollard v. Wybourn, 1 Hagg. Ecc. 725; 
Countess of Essex’s Case, 2 How. St. Tr. 755; Owen v. 
Owen, 4 Hagg. Ecc. 261; B. v. L., L. R. 1 Prob. & 
Div. 689; T. v. M., L. R.,1 Prob. & Div. 31; H. v. H., 
3 Swab. & Tr. 517, 592; s. c., 338 L. J. (P. M. & A.) 159, 
and 34 L. J. (P. M. & A) 12; Harrison v. Sparrow, 1 
Curt. Ece. 1, 14; 8. C., 7 Eng. Ecce. 357; s. C., sub nom. 
Harrison y. Harrison, 4 Moore P. C. 96; S. v. E., 3 
Swab. & Tr. 517,520; M. v. B.. 3 Swab. & Tr. 550; H. 
v. C., 1 Swab. & Tr. 605; F. v. D.,4 Swab. & Tr. 86; T. 





4. In proceedings to lay out roads and to 
assess damages, where land is taken for pub- 
lic uses ; in the former of which cases a jury 
of view is ordered under statutory regula- 
tions, and in the latter it is the common 
practice for the commissioners to view the 
locus in quo. 

5. In criminal or civil trials where, under 
statutory authority, and sometimes without 
it, the court may order a view by the jury, of 
the place where the alleged crime was com- 
mitted, or the features of which are involved 
in the controversy." 

6. In addition to this, it is the common 
practice in criminal trials to produce, for the 
inspection of the jury, the weapon with 
which the crime was committed." any cloth- 
ing or other articles containing blood-stains,” 
or, in general, any material object, capable 
of being produced in the court room and ex- 
hibited to the jury, the physical character- 
istics of which speak in evidence, in con- 
nection with the oral evidence, concerning 
the alleged crime.” 

§ 3. In Cases of Alleged Pregnancy.— 
Where it became necessary to have an in- 
spection of the body in cases of alleged 
pregnancy, this inspection, according to the 
ancient and familiar practice, was made by a 


jury of matrons, under a writ denominated 


in the ancient law de ventre inspiciendo."* 


v. D., L. R. 1 Prob. & Div. 127; U. v. J., L. R. 1 Prob. 
& Div. 460; L. v. H., 4 Swab. & Tr. 115, 118; W. v. H., 
2 Swab. & Tr. 240; Deane v. Aveling, 1 Rob. Eve. 279; 
Grimbaldeston v. Anderson, cited 3 Phillimore 155; s. 
c., 1 Eng. Ecce. 385. 

10 As under the Minnesota statute (Gen. Stat. Miun. 
ch. 114, § 10), which provides that “the court may or- 
der a view by any jury impaneled to try a criminal 
ease.” For the construction of this statute, see Chute 
v. State, 19 Minn. 271, 281. Compare Com. v. Knapp, 
9 Pick. 5, 15; Parks v. Boston, 15 Pick. 209. For the 
manner of conducting such a view under the Cali- 
fornia statute (Cul. Penal Code, § 1119), see People v. 
Bush, 68 Cal. 623. In ordinary trials, unauthorized 
visits by the jury to the locus in quo have been beld 
ground for granting new trials. Hudson v. State, 9 
Yerg. 408, 410; Booby v. State, 4 Yerg. 111; Luttrell v. 
Maysville, etc. R. Co., 18 B. Mon. 291; State v. Brazil, 
2 Ga. Dee. 107; Smitb v. Graves, 1 Brev. 16; Deacon 
v. Shreve, 22 N. J. L. 176. 

11 McDonel vy. State, 90 Ind. 327. 

12 Com. v. Twitchell, 1 Brewst. (Pa.) 561, 563. 

13 See, for instance, Com. v. Brown, 121 Mass. 9; 
People v. Gonzales, 35 N. Y. 49; Gardner y. People, 6 
Park. Cr. R. 155; State v. Modecai, 68 N. C. 207; State 
v. Graban, 74 N. C. 546. 

41 Beck Med. Jur. ch. 6: Cro. Eliz. 566; Be parte 
Wallop, 3 Bro. C. C. 90; E« parte Aiscough, 2 P. 
Wins. 591; Ba parte Bellet, 1 Cox Chan. Cas. 297; 
Marston v. Roe, 8 Ad. & El. 14 
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This mode of trying the fact has been con- 
demned by modern medical authority,” on 
the most unanswerable grounds, supported + 
historical instances. 

In Reg. v. Wycherley,’ a jury of matrons 
had the good sense to ask for the assistance 
of a surgeon. It is quite too plain for argu- 
ment that, in many cases, a jury of old 
women would not be able to distinguish a 
case of pregnancy from a case of dropsy, 
and that their conclusions would bear no 
comparison for accuracy or probability with 
the conclusions of a commission of expert 
surgeons. Accordingly, we find that modern 
statutes have, in some instances, substituted 
for this inadequate and insufficient mode of 
trial, a trial by a jury composed, in whole 
or in part, of medical men.” 

§ 4. Inspection of the Body in Proceeding 
for Divorce or Nullity of Marriage.—In- 
spections of this kind are always indelicate 
and distressing to the feelings of the parties, 
and are, therefore, never ordered except 
when clearly necessary.’* Nevertheless, 
it is settled that the courts are not at liberty 
to decline to order such an inspection on the 
ground of indelicacy alone. ‘‘Courts of 
law,’’ said Sir William Scott, ‘‘are not in- 
vested with the power of selection. They 
must take the law as it is imposed on them. 
Courts of the highest jurisdiction must often 
go into cases of the most odious nature, 
where the proceeding is only for the punish- 
ment of the offender. Here the claim is for 
a remedy, and the court cannot refuse to 
entertain it on any fastidious notions of its 
own.’’” But an order for an inspection will 
never be granted unless the court is satisfied 
that the complaint is preferred in good 
faith.” A court will be more reluctant to 
order an inspection of the body of an old 
person than that of a young person; and, 


15 Beck Med. Jur. 203, 205, et seq.; Taylor’s Med. 
Jur. 154, et seq. 

16 8 Carr. & P. 262. 

172 Rev. Stat. N. Y. ch. 658; 1 Rev. Stat. Mo. 1879, 
§ 1851. The mode of procedure in the case of a writ 
de ventre inspiciendo, executed by a jury ef matrons, 
is described at length in the modern case of Reg. v. 
Wycherley, 8 Carr. & P. 262, A. D. 1838. See, also, 
State v. Arden, 1 Bay. (S. C.) 487; Reg. v. Baynton, 17 
How. St. Tr. 598, 631. 
_ 82 Bishop Mar. and Div. § 590; Devenbagh v. 
Devenbagh, 5 Paige, 554, 557. 

1 Briggs v. Morgan, 3 Phillimore, 325, 328; s. c., 1 
Eng. Ecc. 490; 2 Hagg. Con. 324. 

2% Ibid. 





for equally obvious reasons, it will be more 
reluctant to grant an inspection of the body 
of a wife than that or a husband ;”' though an 
inspection of the wife is sometimes ordered 
where she herself is the complainant, since 
the impediment to the consummation of the 
marriage may exist in her, and since the fact 
of her virginity is of itself evidence of his 
incapacity.” By the old law, an inspection 
would not be granted in a divorce proceeding 
until after a triennial cohabitation ;® but 
this doctrine seems to have no place in 
modern divorce law.* It has been doubted, 
in England, whether a decree of nullity would 
be granted in any case without a physical 
examination of the defendant by scientific 
men; but the English courts appear to have 
settled upon the doctrine that such an in- 
spection is not required in all cases; that the 
physical incapacity of the defendant may be 
proved by any attainable evidence; and that 
all that is required is that such incapacity be 
shown to exist, and that there is clearly no 
collusion between the parties.» In this 
country, the making of such an order has 
been regarded as discretionary, and hence 
not revisable on appeal.% While many 
decisions emphasize the uncertain results of 
such inspections, even where the person in- 
spected is the wife and the object is to 
ascertain whether she is virgo intacta et apta 
viro,” and it has been held that a decree of 
nullity will never be granted upon the ‘evi- 
dence furnished by such an_ inspection 


21 [bid.; Shafto v. Shafto, 28 N. J. Eq. 34; Brown v. 
Brown, 1 Hage. Ece. 523; s. C.,. 3 Eng. Ecc. 229; 
Anon., Dean & S. 333. 

21 Coot. Ecce. Prac. 367; Pollard v. Wybourn, 1 
Hagg. Ecc. 725; 2 Bishop Mar. and Div. § 596. 

23 Aleson v. Aleson, 2 Lee, 576. 

24 See 2 Bishop Mar. and Div. § 585, et seq. 

2 Harrison v. Harrison, 4 Moore P. C. 96, 103. 

2% Anon., 35 Ala. 226. This was a rule of the English 
chancery practice, which has been adopted in some of 
our American divorce proceedings by analogy. The- 
Alabama court cite, in support of this conclusion, 
the following: 2 Danl. Ch. Prac. 1136; Wood v. 
Weaver, 2 Sumn. 216; Hammersley v. Brown, 2 
Johns. Ch. 339; Moody v. Payne, 3 Johns. Ch. 294; 
Cummings v. Gell, 6 Ala. 562; Evans v. Bolting, 5 Ala. 
550; Bryant v. Peters, 3 Ala. 170; Wyatt v. Magee, 3 
Ala. 94; Planters’, etc. Bank v. Walker, 7 Ala. 926; 
McClane v. Riddle, 19 Ala. 180; Michan v. Wyatt, 21 
Ala. 813; Lanier v. Driver, 24 Ala. 149. 

27 S. v. E., 2 Swab. & Tr. 240, 248; N. v. H., 3 Swab. 
& Tr. 517, 520; M. v. B., 3 Swab. & Tr. 550; H. v. C., 1 
Swab. & Tr. 605, F. v. B., 4 Swab. & Tr. 86; T. v. D., 
L. R. 1 Prob. & Div. 127; U. v. J., L. R. 1 Prob. & 
Div. 640; L. v. H., 4 Swab. 115, 118. 
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alone,*—yet it seems to have been the opinion 
at one time that a decree of nullity would 
never be pronounced without such an in- 
spection.” But this conclusion seems to have 
been abandoned ;” and the contrary would 
seem to be the better conclusion, as applicable 
to such procedure in this country, where the 
parties themselves are allowed to give evi- 
dence. ' 

§ 5. Order for Inspection, how Enforced.— 
If a party in such a proceeding refuses to 
undergo an inspection which the court has 
ordered, he or she may be proceeded against 
for contempt,” and the court may enforce the 
order by attaching the body of the contem- 
ning party.” In the case of the absence of 
the defendant, the English Court of Divorce 
has sometimes taken the course of suspending 
its decree of nullity, in order to give the 
petitioner an opportunity of having the defend- 
ant inspected, if he or she should afterwards 
be found within the jurisdiction.” In sucha 
case, where the absent defendant was the 
wife, an order of the court directed that her 
alimony pendente lite should be withheld, in 
case she refused to appear and submit to an 
inspection ;* and in another case it was sug- 
gested that the court might suppress the de- 
fendant’s testimony in case of her refusal.” 
It is scarcely necessary to add that the com- 
plaining party will not be prevented from 
having a decree of divorce or nullity, through 
the misconduct of the defendant in placing 
himself or herself beyond the jurisdiction of 
the court so that an inspection cannot be had, 
provided it clearly appear that there is no 
collusion. 

§ 6. Mode of Inspection in Such Cases.— 
Where, as in some American jurisdictions, 
divorce cases have been committed to courts 
of chancery, a reference has been ordered to 


2% Norton v. Seton, 3 Phillimore, 147, 160; s. c., 1 
Eng. Ecc. 384. 

2 H. v. C.,1 Swab. & Tr. 605. 

0 F. v. D., 4 Swab. & Tr. 86,92. This decision was 

_ afterwards reversed on appeal: 35 L. J. N.S. (P. & 
M.) 105. 

31 Harrison v. Sparrow, Curt. Ecc. 1, 14; s.c., 7 
Eng. Ecc. 357; s. C., sub nom. Harrison v. Harrison, 4 
Moore P. C. 96. 

2 B. v. L., I. R. 1 Prob. & Div. 639. 

3 T. vy. N., L. R. 1 Prob. & Div. 31. See also H. v. 
H., 3 Swab. & Tr. 517 and 592; s. c., 38 L. J. (P. M. & 
A.) 159, and 34 L. J. (P. M. & A.) 12. 

34 Newell v. Newell, 9 Paige, 25. 

3% Anon., 35 Ala. 226, 228. 

36 Wybourn v. Wybourn, 1 Hagg. Con. 725, 729; 


a master, directing him to conduct such an 
examination and report the result thereof.” 
An ex parte examination by the party’s own 
physician will not satisfy the demands of jus- 


submit to an inspection by one or more re- 
spectable gentlemen of the medical profes- 
sion, to be named for that purpose by the 
complainant with the sanction of - the 
court.* In another case a commissioner 
was appointed to take proofs, to 
select disinterested physicians, and through 
them to make such an examination.” 
In the English Ecclesiastical court the ex- 
amination was conducted by medical inspect- 
ors, generally two physicians and a surgeon, 
or two surgeons and a physician, nominated 
by the complainant, with the privilege con- 
ceeded to the adverse party of naming one or 
more of them.*°- They, of course, take an 
oath, faithfully to perform the duty required 
of them.“ They certify to the court the re- 
sult of their examination.” Their certificate 
merely states the result of their inspection, 
in conformity with the oath which they have 
taken, but does not give the reasons for their 
conclusions.** In this regard it resembles a 
special verdict. In addition to requiring a 
written certificate, delivered under the obli- 
gation of the oath which they have taken, it 
is the constant practice of the English Eccle- 
siastical courts to examine them as witnesses, 
touching the result of their inspection.“ 

§ 7. Physical Examination of the Defend- 
ant in Criminal Trials.— The physical exami- 
nation of the defendant in a criminal trial 


37 Devenbagh v. Devenbagh, 5 Paige, 554, 558. 

88 Newell v. Newell, 9 Paige, 25. See this case at 
length for the mode of conducting such an examina- 
tion. ‘ 

39 Le Barron vy. Le Barron, 35 Vt. 365, 372. 

40 Coot. Ecc. Prac. 388. See also Dean v. Aveling, 1 
Rob. Ecc. 279, where the proceedings appear in full. 
In more recent times the practice has been to appoint 
but two medical or surgical inspectors: S. v. E., 2 
Swab. & Tr. 240; M. v. H.,3 Swab. & Tr. 517; M. v. 
B., 3 Swab. & Tr. 550; F. v. B., 3 Swab. & Tr. 86; L. 
v. H., 4 Swab. & Tr. 115. 

41 2 Bishop Mar. and Div. § 598; Coot. Ecc. Prac. 
889; Browne Div. Prac. (4th ed.), 622,628. The form 
of the oath is given in 2 Bishop Mar. & Div. § 598. 

42 For forms of such certificates, see L. v. H., 4 
Swab. & Tr. 115; W. v. H., 2 Swab. & Tr. 240; S. v. 
E., 3 Swab. & Tr. 240. 

48 Pollard v. Wybourn, 1 Hagg. Ece. 725, 727. 

44 Deane v. Aveling, 1 Rob. Ecc. 279; W. v. H., 2 
Swab. & Tr. 240, 242: S. v. E.,3 Swab. & Tr. 240; M. 
v. H., 3 Swab. & Tr. 517, 520; M. v. D., 3 Swab. & Tr. 
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will not be ordered against his consent, be- 
cause this would violate a fundamental prin- 
ciple of Anglo-American jurisprudence,® that 
a person shall not be compelled to give evi- 
dence against himself.* 

§ 8. Physical Examination of the Plaintiff 
in Actions for Damages for Personal Injuries. 
—In modern trials of civil actions for physical 
injuries, the question has frequently. arisen 
whether the court has power to order an in- 
spection of the body of the plaintiff or per- 
son injured, for the purpose of ascertaining 
the nature and extent of the injuries. Some 
of the courts, carrying in their minds no 
higher conception of a judicial trial than the 
conception that it is a combat, in which each 
of the gladiators is permitted, within certain 
limits, to deceive and trick the opposing 
party and the umpire, have denied the right 
of the defendant to have an order for such an 
inspection.“ Other courts, taking the more 
enlightened view that the object of a judicial 
trial is to enable the State to establish and 
enfprce justice between party and party, 
have held that it is within the power of the 
trial court, in the exercise of a sound discre- 
tion, in proper cases, upon an application 
seasonably made, under proper safe-guards 
designed to preserve the rights of both par- 
ties, to order such an inspection, and to com- 
pel the plaintiff or injured person to submit 
to it.6 This conclusion may be placed upon 
the higher ground that, when a person ap- 
peals to the sovereign for justice, he im- 
pliedly consents to the doing of justice to the 
other party, and impliedly agrees in advance 
to make any disclosure which is necessary to 
be made in order that justice may be done. 
The conception of the nature and objects of 
a judicial trial which denies to the defendant, 
under proper safeguards, the right of such an 


4 Rex v. Warsenham, 1 Ld. Raym. 705; Rex v. 
Mead, 2 Ld. Raym. 927; Rex v. Shelby, 3 T. R. 142. 
Compare Huldane vy. Harvey, 4 Burr. 24, 89. 

4 People v. McCoy, 45 How. Pr. 216; State v. 
Jacobs, 5 Jones L. 260 (which embodies an absurd 
application of the doctrine). Compare State v. 
Garrett, 71 N. C. 85; State v. Johnson, 67 N. C. 55. 

47 Stuart v. Haven, 17 Neb. 211, 214; Sioux City, ete. 
R. Co. vy. Finlayson, 16 Neb. 578, 588; Loyd v. R. Co., 
53 Mo. 515 (overruled it seems by Shephard v. Mo. 
Pac. R. Co., 85 Mo. 629). 

48 White v. Milwaukee, ete. R. Co., 61 Wis. 536; 
Walsh v. Sayer, 52 How. Pr.334; Shephard v. Mo. P. R. 
Co., 85 Mo. 629. See Hatfield v. St. Paul, ete. R. Co., 18 
Am. & Eng. R. R. Cas. 292, where the authorities are 


inspection, is not higher than that of the old 
law, which would not even compel a party to 
produce a deed or private paper, in a civil 
case where it was intended to be used in evi- 
dence against him,“—a rule which the court of 
chancery invaded to prevent failures of jus- 
tice, and which has almost entirely disap- 
peared from modern civil jurisprudence.” 

It is needless to add that such an examina- 
tion will not be ordered in the presence of the 
jury, where it would require an indecent ex- 
posure of the person; and that, while the 
court for obvious reasons will not make an 
order for such an examination to be had ex 
parte, or by surgeons selected by one party 
alone, without an opportunity for surgeons 
selected by the other party to be present,— 
yet where the party has been examined ex 
parte without an order of the court, there is 
no rule of evidence which will exclude the 
testimony of the examining surgeons,” pro- 
vided their testimony does not come within 
the rule which excludes confidential com- 
munications between patient and physician. 

St. Louis. Seymour D. TuHompson. 


49 Huldane y. Harvey, 4 Burr. 2489. 

50 The power to compel a physical examination of 
the plaintiff, in an action for personal injuries, has been 
likened to the power to compel the opposite party to 
produce books and papers. Walsh v. Sayer, 52 How. 
Pr. 334. 

51 Brown v. Swineford, 44 Wis. 282, 285. 

52 Louisville, etc. R. Co. v. Falvey, 104 Ind. 409, 417. 
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DONLIN ET AL. V. BRADLEY, EX’R. ET AL. 





Supreme Court of Illinois, January 26, 1887. 


-1. Resultrng Trust—Payment by Alli—Deed to One 
Heir—Proved by Parol.—Where there has been agree- 
ment between a tenant by the curtesy and the heirs of 
his deceased wife that, in order to raise money, par- 
tition proceedings shall be instituted, and that one of 
the heirs shall purchase at the sale and take the deed 
in his name and then execute a mortgage, if this is 
done,and the master accepts receipts from the heirs 
as cash in payment in full of the price, a resulting 
trust arises as to the equity of redemption in favor of 
the remaining heirs and the tenant by the curtesy, 
and such a trust may be proved by parol. 


2. To Use of Grantee—Express Trust.—Where the 
deed provides that the grantee shall have the benefi- 
cial interest, no trust results. 


3. Mortgage—Release.—Where in a quitclaim deed 
to the mortgagor by a mortgagee holding two mort- 





collected in a note by the learned editor. 


gages, it is recited that the only purpose is to release 
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the second mortgage, the deed will not operate to re- 
lease both mortgages. 


MULKEY, J., delivered the opinion of the court: 

On the 24th of March, 1886, James C. Donlin, 
since deceased, made his note to Tobias S. Brad- 
ley for $2,500, payable five years after date, with 
interest at the rate of ten per cent. per annum, to 
secure which he at the time executed a trust deed 
to H. B. Hopkins, conveying the premises now in 
controversy. On the 17th of July of the same 
year Donlin made another trust deed upon the 
same premises to Hopkins, to secure two other 
notes, given by him to Bradley, amounting in the 
aggregate to $1,500. Sometime in June, 1867, 
Tobias S. Bradley died intestate, and his widow, 
Lydia Bradley, was appointed administratrix of 
his estate. On the 21st day of May, 1868, H. B. 
Hopkins and Lydia Bradley, for the expressed 
consideration of $1,500, ‘‘remised, released, sold, 
conveyed and quitclaimed, * * * all right, 
title, interest, claim and demand,” which they 
had to the premises in question to the said James 
C. Donlin. Immediately after the description of 
the land in said deed is inserted the following 
provision: ‘This deed is made for no other pur- 
pose except to release a certain trust deed, made 
by James C. Donlin to H. B. Hopkins, dated the 
17th day of July, A. D. 1866, recorded the 12th 
day of February, 1867, book 47. page 321.”’ Then 
follows the habendum clause and conclusion in the 
usual form. The deed, with the exception of the 
clause just cited relating to the object for which 
it was made, is in the ordinary form ofa quitclaim 
deed in every particular. 

James C. Donlin died intestate on the 15th day 
of May, 1880, leaving as his only heirs two minor 
children, George B. and Charles E. Donlin. On 
the 10th of August, 1883, the original bill in this 
vase was filed by Lydia Bradley, as administratrix, 
and H. B. Hopkins, as trustee, to foreclose the 
trust deed of the 24th of March, 1866, given to 
secure the Bradley note for .$2,500. ‘To this bill 
Edward Donlin, administrator of James C. 
Donlin, and the latter’s two infant sons, George 
B. and Charles E., were made defendants. Pend- 
ing, this bill, to-wit, on the 2d day of July, 1884, 
Tillie Donlin, the widow, and George B., a minor 
son of James C. Donlin, filed an original bill in 
the same court against Charles E. Donlin, a son 
of James C. Donlin by a former wife, praying for 
the partition of thé premises in question between 
the two children, and the assignment of the 
widow’s dower therein. Mrs. Bradley and 
Hopkins, together with one Bangston, a terre- 
tenant, were also made parties to the bill. By 
subsequent amendments John, Edward P., Ellen 
N. and Julia Donlin, Catharine Rochford and 
Josephine T. Moran, the surviving brothers and 
sisters of the said James C. Donlin, were made 
parties defendant to each of the above-mentioned 
suits. They filed both an answer and cross-bill in 
the partition case, but made no defense to the 
foreclosure suit. By their cross-bill they seek a 
partition of the premises between themselves and 





the two children of James C. Donlin, subject to 
the claim of Mrs. Bradley. 

The facts, as set forth in the answer and cross- 
bill, are in substance that their mother, Catharine 
Donlin, died seized in fee of the premises in 
August, 1861, leaving her surviving Bernard Don- 
lin, her husband, themselves, and the said James 
C., as her only heirs. at law; that their fatber in 
1865, having a life-estate in the land as tenant by 
the curte3y, was desirous of obtaining a loan of 
$2,500 on the property from Tobias S. Bradley; 
that to accomplish this object it was thought best 
to get the fee-simple title in one person, and for 
this purpose their father and their brother Jobn, 
without consideration, quitclaimed and released 
their respective interests in the premises to the 
other children; that thereupon a petition for par- 
tition of the premises was filed in the name of 
Ellen N. and Edward P. Donlin, as complainants, 
against the remaining children having an interest 
in the property; that the cause was prosecuted to 
a decree finding the premises not susceptible of 
division, and ordering a sale of the same; that in 
pursuance of the common understanding between 
the parties the premises were struck off to James 
C. Donlin, who subsequently received a master’s 
deed therefor; that nothing was paid by him on 
his purchase, and that he afterwards, in consyin- 
mation of their father’s scheme to effect the loan, 
executed the Tobias note and trust deed for $2,500. 

The answer admits that two children of James 
C. Donlin are, as heirs of their father, owners in 
fee of one-seventh of the premises in their own 
right, and that their mother, Tillie Donlin, is en- 
titled to dower in that seventh interest. But it is 
insisted the remaining six-sevenths of the land 
belongs in equity to the respondents, and that the 
children of James C. Donlin hold the legal title 
of the same interest for them. ‘To the cross-bill 
Tillie Donlin filed an answer, denying thereof, 
and also set ing up the statute of frauds as to the 
alleged trust in the purchase of the property by 
James C. Donlin at the partition sale, and also 
laches in the assertion of their alleged rights. 
George B. and Charles E. Donlin answered by 
their guardian ad litem. On the twenty-seventh 
day of March, 1885, the foreclosure and partition 
suits were, by consent of parties, consolidated. 

The court, on the hearing, found the facts sub- 
stanstantially as alleged in the answer and cross- 
bill in the partition suit, and ordered that the 
original bill in that suit be dismissed for want ot 
equity; found there was due complainant in the 
foreclosure suit on the note and deed of trust 
$3,575.92: directed that the same be paid by the 
heirs of Catharine and James C. Donlin withiu 
sixty days, and, in default thereof, that the mus- 
ter sell the premises in question, and apply the 
proceeds of sale to the payment (1) of costs; (2) 
costs taxable against Lydia Bradley and H. B. 
Hopkins; (3) amount due Lydia Bradley; (4) that 
the remainder of proceeds be divided per stirprs 
between the heirs at law of Catharine Donlin; 
that out of the one-seventh to be allotted to the 
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two children of James C. Donlin the master is di- 
rected to pay one-half of the remaining costs, and 
report to the court the residue as the basis of Til- 
lie Donlin’s dower, and to pay the balance of the 
costs out of the remaining six-sevenths of pro- 
ceeds in bis hands belonging to the children of 
Catharine Donlin, and to divide the residue 
equally between them. From this decree Tillie 
Donlin and the two children of James C. Donlin 
have appealed to this court. 

The position of appellants, shortly expressed, 

is that, by virtue of the master’s deed to James C. 
Donlin, the latter became the owner of the prop- 
erty, subject merely to the trust of pledging it by 
way of mortgage to secure the contemplated loan 
from Bradley, and that this trust, being an ex- 
press one, and the statute of frauds having been 
interposed as a defense, the trust cannot be es- 
tablished otherwise than by a writing of some 
kind signed by Donlin; that, being an express 
trust, it also follows as a necessary legal sequence 
there can be no implied or resulting trust. Fol- 
lowing up the deductions thus made, it is further 
urged that the legal effect of the quitclaim deed 
from Lydia Bradley and H. B. Hopkins to James 
C. Donlin for the premises in controversy, not- 
withstanding the positive declaration therein of a 
contrary purpose and intention, operated as an 
effectual release of the indebtedness secured by 
the first, as well as the second, deed of trust, thus 
leaving in James C. Donlin the title to the prop- 
erty, wholly uniacumbered and free from the 
claims of all persons whomsoever. Without go- 
ing into an examination of the numerous cases 
referred to by counsel, it may be admitted they 
in the main sustain the several propositions of 
liw in support of which they were cited. But it 
does not therefore follow that the application 
which counsel makes of the propositions in ques- 
tion. or the authorities by which they are sus- 
tained, is a proper one, or that they justify the 
eonclusion drawn from them in their application 
to this case. 

It is undoubtedly true, as a general rule of law, 
that a deed, in due form executed by one sui juris 
for a specifically described tract of land, will pass 
the title to whatever interest or estate the grantor 
has in the property; and in such case, in the ab- 
sence of anything to the contrary, it will be pre- 
sumed that both the legal and equitable title to 
such interest or estate passed to the grantee. But 
where, in such case, the consideration paid for 
the property belonged to one other than the pur- 
chaser, or if the purchaser causes the conveyance 
to be made to a stranger, the use or beneficial en- 
joyment of the estate will in the first case result 
to the person to whom the consideration be- 
longed, and in the second to the grantor where 
nothing appears to show a contrary intention. In 
these cases the trust arises ex lege. and is founded 
upon the natural equity that he who pays for the 
property should enjoy it. 1 Perry, Trusts, § 124. 
Trusts of this kind are a species of a larger class, 
known as implied trusts, aH of which arise out of 





extrinsic circumstances, and not from the agree- 
ment of the parties, and consequently may be es- 
tablished or defeated by verbal testimony merely. 
On the other hand, where real estate is conveyed 
to a party for the benefit of some one other than 
the grantee, and the purposes and objects of the 
conveyance, and the uses to which the property is 
to be applied, are expressly declared by the 
grantor, such a transaction will constitute an ex- 
press, as contradistinguished from an implied, 
trust, and, if not manifested or evidenced by 
writing, it will be obnoxious to the statute of 
frauds. In these cases there can be no implied 
trust, for the grantor, by expressly declaring the 
trusts upon which the conveyance is made, leaves 
nothing for implicatiou. =, 

[t may also be admitted, as claimed by appel- 
lants, to be a well-settled principle in the con- 
struction of conveyances that all conditions, pro- 
visos, and limitations which are repugnant to the 
grant are to be regarded as inoperative and void. 
These general propositions are so elementary in 
their character that it is to be presumed they are 
understood alike by all who can justly lay any 
claim to a general knowledge of the rudiments of 
the law. But the question here is whether the 
application which appellant seeks to make of 
them in this case is warranted by the facts before 
us. Appellants’ counsel in his argument assumes 
throughout that appellees are seeking to establish 
certain f cts, the proof of which, other than by a 
writing of some kind, is prohibited by the statute 
of frauds. This assumption, which forms the 
basis of the entire argument, we think is not well 
founded. 

What are the facts? The supposed superior 
equity of appellants’ claim is founded exclusively 
upon the master’s deed to James C. Donlin; for it 
is not pretended that before that time his claim 
to the property was any better or more extensive 
than that of either of the other children of 
Catharine Donlin from whom the land was in- 
herited. Looking, then, at the master’s sale and 
subsequent deed as the source of appellants’ al- 
leged superior equities, what do we find? ‘The 
partition proceeding was commenced and con- 
ducted under the exclusive direction and control 
of Bernard Donlin, the father of all the 
parties to that suit, and the entire costs and ex- 
penses were paid by him.,. The property was 
struck off to James C. Donlin at the sale, though 
he was not present, and without his authority, and 
probably without his knowledge. No actual pay- 
ment of anything was ever made by him to the 
master on account of his purchase. The property 
was struck off to him at $3,662.50. Assuming 
this to have been its true value, his one-seventh 
interest in it was $523.21 3-7. The only consid- 
eration, therefore, moving from him personally 
was his interest in the land, amounting to the 
sum stated. Receipts, however, were obtained 
from the other children for the amount of their 
respective interests in the proceeds of the sale, 
for which it is not pretended anything was paid, 
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and were used asso much cash in settling with 
the master. These receipts, representing ap- 
pellees’ interests in the land or its proceeds, 
having been treated and used in paying for the 
land as so much cash, must, for the purposes of 
this suit, be now treated the same way. Viewing 
the transaction in this, its true, light, there could 
not be a better illustration of a resulting trust. 
As opposing this view, it is urged an express 
trust was declared, and consequently there could 
be no-resulting trust. Conceding the premises to 
be true, the conclusion certainly would follow. 
But where is the evidence of such express trust? 
Where and by whom was it declared? Certainly 
not by the master who made the sale and deed 
for the premises. As to the appellees, they do 
not seem to have been so much as present at the 
sale, or at the making of the deed by the master. 
It is quite clear from the evidence no express 
trust, verbal or otherwise, was ever declared upon 
the master’s conveyance to James C. Donlin, and 
hence there was nothing to prevent a trust result- 
ing, as is claimed by appellees. 

The only difficulty we have encountered in the 
case relates to the claim or interest of John Don- 
lin, who, it will be remembered, prior to the exe- 
cution of the master’s deed to James C. Donlin, 
conveyed for a nominal consideration all his title 
and interest in the premises to appellees and the 
said James C. Donlin. We think it clear upon 
authority no trust or beneficial interest could have 
resulted to him upon the making of that deed. 
On looking at it we find ihe habendum clause to 
be as follows: ‘To have and to hold the same, 
(the premises), together with all and singular the 
appurtenances and privileges thereunto belong- 
ing or in anywise thereunto appertaining, and all 
the estate, right, title, and claim whatever of the 
said party of the first part, either in law or equity, 
to the only proper use, benefit, and behoof of the 
said party of the second part, their heirs and as- 
signs, forever.’’ It will be perceived from this 
clause in the deed the use or beneficial interest is 
expressly limited to the grantees therein men- 
tioned, and to their heirs and assigns, and it is a 
familiar doctrine of the law of trusts that there 
cau be no resulting trust where the use is ex- 
pressly limited, as it is here, to the grantee. 1 
Perry, Trusts, 162; 1 Lomax, Dig. 246; 2 Washb. 
Real Prop. 476. It is clear upon these authorities 
the claim of John Donlin cannot be sustained, un- 
less the ulterior object in making his deed is per- 
mitted to override and counteract the express 
provisions contained in it, which would hardly 
find support either in reason or authority. We 
think it quite clear, as claimed by appellants’ 
counsel, that the deeds of John and his father to 
the other children, before the bringing of the 
partition proceeding, and its final culmination in 
a conveyance by the master to James C. Donlin, 
were but parts of the scheme devised by the 
father of the children to obtain the proposed loan 
of $2,500 on the property. 

Concede all this to be so, still, when these 





deeds and the record of the proceedings made 
and had for such ultimate purpose are brought 
before a court as instruments of evidence, they 
must be construed and given effect according to 
their terms, if any effect is to be given to them at 
all. Where they are not assailed on the ground 
of fraud, accident, or mistake, and they are prop- 
erly before a court as a part of the proofs in a 
cause, and their meaning and import are plain 
and obvious, as was the case here, it is the duty 
of the court to give them effect accordingly. It 
follows from what we have said the court below 
erred in finding that John Donlin had any inter- 
est in the premises. In all other respects we 
think the decree was right. With respect to the 
quitclaim deed executed by Lydia Bradley and 
H. B. Hopkins to James C. Donlin, it is bardly 
necessary to observe that the rights of the chil- 
dren of Catharine Donlin could not have been in 
any view prejudiced by it, as neither of them, ex- 
cept James C., was a party to it. Nor do we 
think it stands in the way of a foreclosure of the 
trust deed. There is no pretense that the $2,500 
note was ever paid, and the clause in the deed 
showing the object for which it was made clearly 
negatives any intention of releasing that debt. 
Under these circumstances, equity will, notwith- 
standing the legal title to the property may have 
devolved upon James C. Donlin by protest of the 
deed, be kept alive as a charge upon the land. 

It is also urged tnat the trust set up in the 
cross-bill of appellees is an express trust, and not 
a resulting trust. Without stopping to inquire 
whether this is so or not, it is sufficient to say that 
the facts from which the law raises the resulting 
trust are fully and clearly stated in the cross-bill, 
and, under the prayer contained in it, the relief 
awarded was fully warranted. 

The decree of the court below is reversed, and 
the cause remanded, with directions to enter a 
decree in conformity with the views here ex- 
pressed. Decree reversed. 

CraiG, J. Ido not concur in the part of this 
opinion which disposes of the rights of John 
Donlin. ‘The deed made by him to the other 
heirs, by which he is held to be coneluded and 
deprived of all interest in the property, was exe- 
cuted as a part of the arrangement under which 
the title to the property passed by the master’s 
deed to James Donlin in trust for all the heirs; 
and as the execution of that deed, and the deed 
of the master in chancery, are but parts of one 
transaction, the two instruments should.in my 
judgment be construed together as one act or 
deed; and, if this is done, the interest of John 
Donlin in the property will not be cut off, but it 
will stand on an equality with the other heirs, as 
equity requires that it should. In other respects 
I concur in the opinion. 


Notre.—Resulting Trusts.—Those trusts which are 
created, or said to result “by operation or presump- 
tion of law from the acts of parties from which an 
intention to create a trust is supposed to exist,” or 
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those which are founded upon the natural equities 
which arise when certain things are done, are called 
resulting trusts. They may arise in several ways and 
are weil classified by Mr. Bispham in his work on the 
Principles of Equity, as follows: 

lst. Where a purchaser pays the purchase money, 
but takes the title in the name of another. 

2d. Where a trustee, or other fiduciary, buys prop- 
erty in his own name, but with trust funds. 

3d. Where the trusts of a conveyange are not de- 
clared, or are only partially declared, or fail. 

4th. Where a conveyance is made without any con- 
sideration, and it appears from the circumstances that 
the grantee was not intended tc take beneficially. 

By far the most numerous class of cases wherein the 
doctrine of resulting trusts has been applied, is that 
first above mentioned, namely, where, upon the pur- 
chase of property, the conveyance of the legal title is 
taken in the name of one person, while the considera- 
tion is paid in whole or in part by another.! 

The foundation of the rule is the natural presump- 
tion, that he who supplies and pays the purchase 
money intended the purchase to be for his own benefit 
and that the method of conveyance is a matter of con- 
venience. In the case of Dyer v. Dyer, where the 
proposition was fully discussed, it was said that it 
went ona strict analogy to the rule of the common 
law, that where a feoffment was made without con- 
sideration, the use resulted to the grantor. 

But the trust can only arise where there is an actual 
payment of money belonging to the cestui que trust, or 
which had been advanced to him, as his own, by way 
of a loan.? 

It is not necessary that the consideration be money; 
it is sufficient if it be anything of value. But what- 
ever the consideration, it must be paid in the character 
of purchaser. 

The purchase money must be paid at the time of the 
conveyance.4 

Where several parties make the purchase and pay 
the consideration, but take the title to but one of their 
number, or in the name of a third party, the trust will 
result to them in proportion to the amount paid by 
each.5 Butif the payment of a definite portion of the 
purchase money cannot be shown, no trust will re- 
sult, as a general contribution toward the purchase is 
not sufficient.é 

The rule of resulting trusts applies to personal 


1 Dyer v. Dyer, 2 Cox, 92; Rider v. Kidder, 10 Ves. 360; 
Farrington v. Barr, 36 N. H. 89; Perkins v. Nichols, 11 
Allen, 545; Strimpfier v. Roberts, 18 Pa. St. 283; Paul v. 
Chouteau, 14 Mo. 580; Johnson v. Quarles, 46 Mo. 423; 
Harvey v. Ledbetter, 48 Miss. 95; Creed v. Lancaster 
Bank, 1 Ohio St. 1; Rhodes v. Green, 36 Ind. 11; Bayles 
v. Baxter, 22 Cal. 575; Tinsley v. Tinsley, 53 Iowa, 14; 
McCartney v. Bostwick, 32 N. Y. 53. For a collection of 
authorities on this point, see 1 Perry on Trusts, note, p. 
318. 

2 Reeve v. Strawn, 14 Ill. 94; Morey v. Herrick, 18 Pa. 
St. 123; Kelley v. Johnson, 28 Mo. 249; Sullivan y. 
McLenans, 2 Iowa, 442; Whaley v. Whaley, 71 Ala. 159. 

83 Dudley v. Batchelder, 53 Me. 403; Gibson v. Toole, 40 
Miss. 788. 

4 Gerry v. Stimson, 60 Me. 189; Roberts v. Ware, 40 Cal. 
637. 

5 Barrows v. Bohan, 41 Conn. 278; Burleigh v. White, 64 
Me, 23; McNamara vy. Garrity, 106 Ill. 384; Baumgartner 
v. Guessfeld, 38 Mo. 36, McDonald v. McDonald, 2 Ind, 
68; Lipscomb v. Nichols, 6 Colo, 290. 

6 Sayre v. Townsends, 15 Wend. 647; Reynolds v. Mor- 
ris, 17 Ohio St. 510; McGowan v. McGowan, 14 Gray, 119; 
Perry v. McHenry, 13 Ill. 227; White v. Carpenter, 2 
Paige, 217; Barker v. Vining, 30 Me. 121. 





propertylas well as to realty.? Of course, where it 
would be against public policy, as in case of fraud, to 
set up a resulting trust, or where it would be in viola- 
tion of a statute, as in case of an alien seeking to en- 
force atrust, no court would enforce it. But it is 
held, in a case where an express trust was alleged, that 
where the disability of such alien is removed, such 
removal has a retroactive effect, and he may enforce a 
trust created while laboring under disability.’ 

The transactions out of which a trust results may be 
proved by parol,® even after the death of the nomi- 
nal purchaser.10 

Resulting trusts are expressly excepted in the stat- 
ute of frauds," and it has been held by Judge Story, 
that the omission of that exception in the statutes of 
Rhode Island was immaterial, as such exception was 
merely affirmative of the general law, and did not 
create a saving of resulting trusts, which would other- 
wise have been cut off, unless in writing.!? 

The fact of payment of the purchase money or of its 
ownership and payment in his behalf may always be 
shown by parol, notwithstanding the recital in the 
deed of payment by the grantee.!3 Such evidence does 
not contradict the statement in the deed that the 
grantee paid the money, but shows the further fact 
that the money did not belong to him, but to the per- 
son claiming the trust.4 Unless the trust arise on the 
face of the deed itself, the proof must be very clear."5 

“It follows that as a resulting trust may be shown 
by parol proof, as a presumption of law, arising out 
of the transaction, so the presumption may be re- 
butted by parol proof, showing that no trust was in- 
tended by the parties, and that it was the intention to 
confer the beneficial interest upon the snpposed nomi- 
nal purchaser.’ 16 

A general exception to the rule of raising a resulting 
trust in favor of the person paying the purchase 
money and not receiving the legal title, is that class of 
cases where the purchaser takes “the conveyance in 
the name of a wife, or child, or other person, for 
whom he is under some natural, moral or legal obli- 
gation to provide; the presumption of a resulting 
trust is in such cases rebutted, and the contrary pre- 
sumption arises, that the purchase and conveyance 
were intended to be an advancement for the nominal 


7 Rider v. Rider, 10 Ves. 363; Kelley v. Jenness, 50 Me. 
55. 


8 Osterman v. Baldwin, 73 U. U. 8. 122. 

9 Morgan v. Clayton, 61 Ill. 35; Mcuinity v. McGinity, 6 
Pa. St. 38; Foote v. Bryant, 47 N. Y. 544; Botsford v. 
Burr, 2 Johns. Ch. 405; Hidden v. Jordan, 21 Cal. 93; 
Lipscomb v. Nichols,6 Colo. 290; Livermore vy. Aldrich, 5 
Cush. 435. 

10 Perry on Trusts, § 138; Brown on Stat. Frauds, § 91; 
Fausler v. Jones, 7 Ind. 277; Neill v. Keese, 5 Tex. 23. 

11 See 29 Car. II, ch. 3, § 8. 

12 Hoxie v. Carr, 8 Sumn. 187; McGuire v. Ramsey, 4 
Eng. 525. 

13 Boyd v. McLean, 1 Johns. Ch. 582; Perkins v. Nichols, 
11 Allen, 542; Kelley v. Hill, 50 Me. 470; Loyd v. Carter, 17 
Pa. St. 216; Byers v. Wackman, 16 Ohio St. 440; Guthrie 
v. Gardner, 19 Wend. 414; Runnels v. Jackson, 1 Howard 
(Miss.), 358; Kane v. O’Connors, 78 Va. 76. See collection 
of all the authorities on this point in note k, Sugd. on 
Vend. (8th Am. ed.) 710. 

14 Browne on Stat. Frauds, § 93; Pritchard y. Brown, 4 
N. H. 397. 

15 Baker v. Vining, 30 Me. 121; Clark v. Quackenbos, 27 
Ill. 260; Stall v. Cincinnati, 16 Ohio St. 169; Kincell v. 
Feldman, 22 Iowa, 363. : 

16 Perry on Trusts, § 139; Bispham on Eq. § 88; Browne 
on Stat. Frauds, § 92; Hays v. Quay, 68 Pa, St. 263; Baker 
v. Vining, 30 Me. 126; Jackson v. Feller, 2 Wend. 465; 
Ledge v. Morss, 16 Johns. 199. 
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purchaser.”’17 This presumption rests upen the re- 
lationship of the parties, and is not applicable to other 
cases, and is rebutted by proof of the actual intention 
of the parties as shown by their words or acts.'8 

The rule, which raises the second class of resulting 
trusts, is, that if a person having a fiduciary character 
purchase property with the trust funds and take the 
title in his own name, a trust will result to the cestui 
que trust, or person having a beneficial interest in the 
fund so used. Thus if a trustee purchases property 
with the trust funds and himself take the title, a trust 
will result to the cestui que trust.!8 So if a partner 
purchase realty with the partnership funds and takes 
the title in his name, his co-partner will be allowed to 
claim a trust.2% And the rule applies to purchases by 
the trustee of a corporation; 2! or by the committee, 
trustee or guardian of an insane person; 2 or by an 
executor.3 

Where a husband has bought land with his wife’s 


money but has himself taken the title, a resulting. 


trust is raised in her favor. This is a natural conse- 
quence of the doctrine which allows the wife to hold 
as her separate estate such property as she had before 
her marriage, or as comes to her by bequest or gift, or 
is earned by her during marriage.*4 But if the money 
is not her separate estate, the common law rule 
applies, and no trust results. The third class of 
cases, in which a trust will result, is that wherein the 
trusts of a conveyance are not declared, or are only 
partially declared or fail, wholly or in part. Thus 
where a gift is made upon trusts thereafter to be de- 
clared, and no declaration is made, the legal title only 
will pass to the grantee or devisee, while a trust will 
result in the equitable interest to the grantor or his 
heir or representatives.26 So alsoif it is insufficiently 
or ineffectually declared.” 

Where the declaration of the trusts does notexhaust 
the beneficial interest, and it is plain that the donee is 
not intended to take, a trust will of necessity result. 


17 Sugd. on Vend. § 142; Dyer v. Dyer, 2 Cox, 93; 
Thomas v. Chicago, 55 Ill. 403; Guthrie v. Gardner, 
19 Wend. 414; Fatheree v. Fletcher, 31 Miss. 265; Knouff 
v. Thompson, 16 Pa. St. 357; Tremper v. Burton, 18 Ohio 
St. 418; Hill v. Pine River Bank, 45 N. H. 300; Stevens v. 
Stevens, 70 Me. 92; Seibold v. Christman, 75 Mo. 318; 
Cormerias v. Wesselhoeft, 114 Mass. 550; Milner v. Free- 
man, 40 Ark. 62; Bennett v. Camp, 54 Vt. 40; Wheeler v. 
Kidder, 105 Pa. St. 270. 

18 Buren v. Buren, 79 Mo. 588; Seibold v. Christman, 75 
Mo. 308; Hardin v. Darwin, 66 Ala. 55; Bent v. Bent, 44 
Vt. 555; Milner v. Freeman, 40 Ark. 62; Wormouth v. 
Johnson, 58 Cal. 621. 

19 Thompson’s Appeal, 22 Pa. St. 16; Pugh v. Pugh, 9 
Ind. 132; Day v. Roth, 18 N. Y. 448; Valley v. Bryan, 19 
Mo. 423. ~ 

20 Kayser v. Maugham, 8 Colo. 232; King v. Hamilton, 16 
Ill. 190; Coder v. Haling, 27 Pa. St. 84; Ebbert’s Appeal, 
70 Pa. St. 79; Trephagen v. Burt, 67 N. Y. 30; McCully v. 
McCully, 78 Va. 159; Sheerer v. Sheerer, 109 Ill. 11. 

21 Church v. Wood, 5 Ham. 283. 

22 Hammett’s Appeal, 72 Pa. St. 387; Reid v. Fitch, 11 
Barb. (8. C.) 399. 

23 Harper v. Archer, 28 Miss. 212; Seamen v. Cook, 14 
Ill. 501; Dodge v. Cole, 97 Ill, 388; White y: Drew, 42 Mo. 
561. 

24 Rupp’s Appeal, 100 Pa. St. 531; Morse v. Morse, 95 Ill. 
449; Hayward v. Cain, 110 Mass. 278; Goldsberry v. Gen- 
try, 92 Ind. 198; English v. Law, 27 Kan. 242; Roy v. 
McPherson, 11 Neb. 197. 

25 Modrell v, Riddle, 82 Mo. 31. 

26 Corp. of Gloucester v. Wood, 3 Hare, 131; Smucker’s 
Estate v. Reel, 61 Mo. 592; 1 Perry on Trusts, 157 and note. 

27 Shaw v. Spencer, 100 Mass. 388; Hill on Trustees, § 
116; 1 Perry on Trusts, § 159. 





As to whether the donee was intended to take the un- 
disposed interest, is to be gathered from the general 
purpose and scope of the instrument.2 A trust will 
also result to the heir or next of kin where the gifts 
are made upon trusts that are void for violation of a 
statute, or fail by lapse.2? ; 

Where real estate is directed to be sold atid the pro- 
ceeds to be applied ** certain purposes and there is a 
partial failure, it was for some time mooted whether 
the undisposed balance would go to the next of kin, as 
personalty, or to the heir. 

In the United States it is held, “that if the intent of 
the testator appears to have been to stamp upon the 
proceeds of the land described to be sold, the quality 
of personalty, not only to observe the particular pur- 
poses of the will, but to all intents, the claim of the 
heir at law is defeated, and the estate is considered to 
be personal.» An exception to the general doctrine 
of resulting trusts of this clause occurs in case of a 
charity; and if no particular purpose is declared but 
the gift is for charitable purposes generally, or if the 
entire interest is not exhausted, notrust will result.3! 

The last class of resulting trusts arises where a con- 
veyance is made without any consideration and it 
appears that the grantee was not intended to take 
beneficially. The rule now is, that the simple fact that 
the conveyance was a voluntary one will not, if the 
instrument is well executed and intended to operate 
at once, create a trust, unless it is shown by other cir- 
cumstances that the grantee was not intended to take 
beneficially.32 WALTER M. HEZEL. 


23 See Bispham on Eq. 130. 

29 Drew v. Wakefield, 54 Me. 291; Lusk v. Lewis, 32 Miss. 
297; Hill on Trustees, 135, 186; 1 Perry on Trusts, § 160. 

30 Craig v. Leslie, 3 Wheat. 563. 

8t Jackson v. Phillips, 14 Allen, 586. 

82 Titcomb vy. Morrili, 10 Allen, 15; Philbrook vy. Delano, 
29 Me. 410; Jackson vy. Cleveland, 15 Mich. 103. 
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1. ACTION—Qui Tam—Pleadings — Auctions. The 
law against selling goods at auction in certain counties, 
giving half of the forfeiture to the informer, provides 
for a civil action of debt, and the rules of law in sum- 
mary proceedings to recover penalties need not be ob- 
served.—Ott v. Jordan, 8. C. Penn., May 2, 1887; 9 Atl. Rep. 
321. 

2. AcTION—Real Interest—Third Party. Where A 
executes bonds und choses in action and delivers them 
to B, who transfers them to C,on an agreement that D 
is to have a part of the sum realized therefrom, D can- 
not sue A on them.—Pleasants v. Erskine, 8. C. Ala., Feb. 
16, 1887; 2 South. Rep. 122. 

3. ADMINISTRATION—W aiver.——Where one entitled 
to take out letters of administration,in Alabama, fails 
to do so for forty days after the death of the intestate, 
he waives his right.—Markland v. Albes, 8. C. Ala., Feb. 
23, 1887; 2 South. Rep 123. 








4. APPEAL—Argument—Limiting Time. When the 
court limits the time for the arguments of counsel, to 
whom one of them objected, the judgment will not be 
reversed, when it does not appear that all the time was 
used, nor that an application was made for an exten- 
sion.—Dunlap v. For, 8. C. Miss., May 16, 1887; 2 South. 
Rep. 169. 

5, APPEAL—Assignment of Errors—Service. When 
the assignment of errors is not served on the opposite 
party, who, however, files his written brief in reply to 
the errors assigred, his motion to dismiss for that 
cause, made more than eighteen months thereafter, he 
proving no prejudice, will not be granted.—Smith v. 
Wingard, 8. C. Wash. Ter., Jan. 17, 1887; 138 Pac. Rep. 903. 


6. APPEAL—Conflicting Evidence. It isa safe rule 
not to reverse a judgment for conflicting evidence on an 
issue of fact, unless there is a thorough conviction that 
the judgment is wrong.— Wilson v. Hanna, 8. C. La., April 
25, 1887; 2 South. Rep. 101. 

7. APPEAL—Equity--Decree—Opening. The open- 
ing of a decree in equity rests in the sound discretion 
of the court, which the appellate court will not review 
without facts to justify it.—Acuff’s Appeal, 8. C. Penn., 
May 2, 1887; 9 Atl. Rep. 319. 

8. APPEAL—Equity—Evidence. When the evidence 
in an equity case, upon which the decision is based, is 
not brought up on appeal, the decision will be affirmed. 
—Swift v. Stone, 8. C. Wash. Ter., Jan. 6, 1887; 13 Pae. 
Rep. 904. 

9, APPEAL—Evidence—Trial. 
by the court without a jury, findings of fact will not be 
disturbed on appea!, when there is evidence reasonably 
tending to support them.—James v. Jordan, 8. C. Minn., 
May 25, 1887; 33 N. W. Rep. 5. 

10. APPEAL—General Objection.———Where evidence 
objected to was in its nature inadmissible, and where it 
is apparent that the ground of objection could not have 
been misunderstood, a general objection to the evidence 
was held sufficient on appeal.— Tozer v. N. Y. Cent., etc. 
R. Co., N. Y. Ct. App., April 26, 1887; 11 N. E. Rep, 846. 

ll. APPEAL — Incompetent Testimony. When a 
case on appeal from a justice is tried on a wrong 
theory, and incompetent and material testimony is 
given against objection, the case must be reversed on 
appeal.— Rohlfing v. Lightbody, 8. C. Kan., May 6, 1887; 18 
Pac. Rep. 836, m 




















Where a case is tried ~ 








12. APPEAL—Mandate—Reviewing. The action of 
the lower court in complying with the mandate of the 
supreme court on a reversal of a cause is reviewable by 
application in the supreme court, and not by appeal.— 
Waterman v. Lemon, 8. C. Wash. Ter., Jan. 6, 1887; 13 Puc. 
Rep. 905. 

13. APPEAL—Notice. Where the notice of appeal, 
not given in open court,is entertained by the judge 
without proper notice to the opposite party, the appeal 
must be dismissed.—Parker v. D’ Neres, 8. C. Wash. Ter., 
Jan. 5, 1887; 13 Pac. Rep. 903. 

14. APPEAL—Notice—Dismissal. Where the record 
does not show that notice of appeal was given in open 
court or at chambers, or was waived, the appeal will be 
dismissed.—Melville v. County of Chehalis, 8. C. Wash. 
Ter., Jan. 6, 1887; 13 Pac. Rep. 904. 

15, APPEAL—Record—Review. here the record 
conveys no intelligent information of the facts, and no 
error is shown, the appeal will be dismissed.— Appeal of 
Schultz, 8. C. Penn., May 2, 1887; 9 Atl. Rep, 320. 

16. APPEAL—Weight of Evidence. The evidence 
being conflicting, the finding should be upheld on ap- 
peal.—Partridge v. Owens, 8. C. Cal., May 18, 1887; 13 Pac. 
Rep. 856. 

17. ATTORNEY-GENERAL—State—Action — Consent.-— 
After the attorney-general has consented to the use of 
his name and that of the State in bringing a suit, he 
cannot withdraw such consent to the prejudice of the 
parties interested.—People v. Clark, 8. C. Cal., May 18, 
1887; 13 Pac. Rep. 858. 

18. ATTORNEY AT LAW — Suspension — Supersedeas — 
Writ of Error. An order suspending an attorney 
from practice is not superseded by a writ of error to the 
United States Supreme Court.—Tyler v. Superior Court 
of Sonoma County, 8. C. Cal., May 18, 1887; 13 Pac. Rep, 856. 

19. BILLS AND NOTES--Guaranty—Suit. The holder 
in a suit on a promissory note against a guarantor, 
without suit against the maker, must prove the maker 
was, at the maturity of the note, and still continues to 
be, insolvent.—Osborne v. Thompson, 8. C. Minn., May 5, 
1887 ; 33 N. W. Rep. 1. 

20. BILLS AND NOTES — Indorsement — Evidence. 
When the maker of a promissory note is sued on as in- 
dorsee, proot of the defendant’s admission that he 
knew that plaintiff had cashsd the note for the payee, is 
not proof of the payee’s indorsement of it.—Beckley v. 
Evans, N. J. Ct. Err. & App., March Term, 1887; 9 Atl. Rep. 
381. 

21. BILLS AND NOTES — Indorsement — Liability. 
Where a party puts his name on the back of negotiable 
paper before the payee indorses it, the character of the 
liability he assumes is a matter of evidence.—Liszman v. 
Marz, 8. C. Penn., May 16, 1887; 9 Atl. Rep. 477. 

22. BILLS AND NOTES—Parties—Indorser. Where 
R sells a note to M, payable to R or bearer, and puts his 
name under that of the maker, he cannot claim to be 
an indorser only, especially when he testifies he signed 
the same as security.— Raymond v. McNeal, S.C. Kan., 
May 6, 1887; 13 Pac. Rep. 814. 

23. BILLS AND NOTES—Promissory Note—Alteration.— 
When a promissory note as delivered to the payee, 
leaves the space forthe statement of interest unfilled 
as to the rate, which the indorsee subsequently fills up 
without authority, the note is rendered void thereby.— 
Hoopes v. Collingwood, 8. C. Colo., May 18, 1887; 13 Pac. 
Rep. 909. 

24. CANALS—Charters—Use of Banks. The Caron- 
delet Canal & Navigation Company have a perfect right 
to use and appropriate the property adjacent to Bayou 
St. John and Canal Carondelet, and to lay out roads 
thereon and to charge tolls, and no one can establish a 
ferry there witbout their consent, which they can re- 
call.—Singer v. Carondelet, etc. Co., 8. C. La, April 25, 
1887; 2 South. Rep. 102. 


25. CARRIERS—Live Stock—Liability. The absolute 
liability for safe transportation and delivery of prop- 
erty by a common carrier applies to live stock, but he is 
not an insurer against injuries resulting from their in- 






































14 THE CENTRAL LAW JOURNAL. No. 1. 








herent nature and without his fault. When the stock 
die- in the course of transportation, the carrier must 
prove he is not to blame.—Lindsley v. Chicago, etc. R. Co., 
8. C. Minn., May 9, 1887; 33 N. W. Rep. 7. 

26. CONFLICT OF LAwsS—Foreign Contract. An ac- 
tion, under Vermont laws, making railroads liable to 
day laborers for contractors, cannot be maintained on 
a contract made and to be performed in New York.— 
Cartwright v. Railroad Co., 8. C. Vt., May 28, 1887; 9 Atl. 
Rep. 370. 

27. CONSTITUTIONAL LAW— Police Power — License of 
Physician. Indiana act, April 11, 1885, requiring 
physicians and surgeons to procure a license, is a valid 
exercise of the general police power of the State, and is 
constitutional.—Orr v. Meek, 8. C. Ind., May 13, 1887; 11 
N. E. Rep. 787. 

28. ConTRACT—Action—Parties. An action can be 
maintained by A on a promise by B to Cto pay A the 
debt due from Bto C.—Wood v. Moriarty, 8. C. R. I., 
March 19, 1887 ;.9 Atl. Rep. 427. 


29. CONTRACT—Arbitration — Validity. An agree- 
ment that if any controversy arise it shall be settled by 
an arbiter, is invalid, for courts cannot be so ousted of 
their jurisdiction.—Dugan v. Thomas, 8. J. C. Me., March 
3, 1887; 9 Atl. Rep. 354 

30. ConTRACTS — Conditions — County. Where an 
architect’s plan for a county building is accepted on 
conditions that a bid for building it be accepted from 
some responsible party, the architect has no cause of 
action, when the county authorities refuse to open any 
of the bids.—Hall v. County of Los Angeles, 8. C. Cal., May 
18, 1887; 13 Pac. Rep. 854. 

31. CONTRACT—Conditions Precedent. A contract 
to pay a railroad $500 if its road is completed to certain 
places by a certain date, and to receive therefor so 
much stock, requires the payment of the money prior 
to the issue of the stock.— Wemple v. St. Louis, etc. R. Co., 
8. C. Ill., March 23, 1887; I1 N. E. Rep. 906. 

32. CoNTRACT—Construction—Sale — Quarry. In a 
suit on a contract for the sale of a quarry, wherein it 
was agreed the agreement should be void, if the 
vendees made no money, or abandoned the quarry be- 
cause they believed it was not a paying one, on such a 
showing the plaintiff is not entitled to recover.— Krum v. 
Mersher,8. C. Penn., April 11, 1887; 9 Atl. Rep. 334. 

33. CONTRACT—Gaming — Participation.-——If money 
is lent with knowledge that it is to be used for gaming, 
if the lender does not participate in the act it can be re- 
covered; even though the lender participates in the 
purposes of the borrower he can recover it, if he de- 
mands it before it has been so used.— Tyler v. Carlisle, 8. 
J. C. Me., March 1, 1887; 9 Atl. Rep. 356. 

34. CONTRACT—Illegality—Intoxicating Liquors. A 
sale of liquors, in New Hampshire, to be delivered in 
another State, where such sales are legal, cannot be 
enforced in New Hanpshire, when the seller had reason- 
able cause to believe they will be carried into New 
Hampshire for illegal sale.—Jones v. Surprise, 8. C. N. H., 
March 11, 1887; 9 Atl. Rep. 384. 

35. CONTRACT—Rescission—Fraud—Laches. Where 
A buys a lease, relying upon the representations of the 
lessee that she is doing a large business there and on 
her statement of the cost of the furniture, but in six 
months thereafter finds these representations to be 
false, and then rescinds the contract and offers to put 
the lessee in statu quo, he is not guilty of laches.—Hart v. 
Kimball, 8. C. Cal., May 18, 1887; 18 Pac. Rep. 852. 

36. CORPORATIONS—Directors — Mines — Reports. 
The directors of a corporation are liable for not making 
reports as required of the operations of the mine, when 
it appears it was worked under a superintendent elected 



































by them, who at the time of the election refused to act. + 


—Beal v. Osborne, 8. C. Cal., May 20, 1887; 13 Pac. Rep. 871. 

37. CORPORATIONS—Stockholders—Refusal to Sue. —— 
A demand on the president cf a corporation, who is also 
general manager, to bring suit, and his refusal will au- 
thorize a stockholder to sue in his own name to have 
the unlawfully issued bondsof the company declared 





void.—City of Chicago v. Cameron, 8 C.I)1., May 12, 1887; 
11N. E. Rep. 899. 

38. CosTs—Appeal — Taxation. The prevailing 
party must have his costs taxed in the supreme court 
and inserted in the judgment; otherwise he has no 
remedy to recover them.— Osborne v. Paulson, 8.C. Minn., 
May 28, 1887; 33 N. W. Rep. 12. 

39. CourTS—Justices—Statutes. Under the Maine 
laws, a justice of the superior court of Aroostook county 
may set aside a verdict and grant a new trial.—Brown v. 
Moore, 8. J. C. Me., March 3, 1887; 9 Atl. Rep. 355. 

40. Courts—Holding Terms—Unorganized County — 
Quo Warranto. In quo warranto proceedings for 
holding court in an unorganized county, where it 
appears by statute that the county is unorganized, it 
will be so held, and in such county no legal term of 
court can be held.—State ex rel. Bradford, Atty-Gen. v. 
Osborn, 8. C. Kan., April 23, 1887; 18 Pac. Rep. 850. 

41. CouURTs—Sessions—Judges.—— Under the laws of 
Oregon, there can be but one session of a court at one 
time, and the act of another judge in trying a case, while 
the regular judge is trying another, is illegal.— Baisley v. 
Baisley, S. C. Oreg., May 11, 1887; 13 Pac. Rep. 888. 

42. COUNTIES—Oftices—Elections—Term of Office. 
The govenor proclaimed a county duly organized, and 
the county officers were duly elected, and at the first 
general election a new set of officers were elected. 
Held, that the new set of officers would hold office till 
the regular election of county officers, which occurs 
every two years.—State v. Foster, S$. C. Kan., May 6, 1887; 
13 Pac. Rep. 841. 

43. COVENANTS—Leases — Quiet Enjoyment — Party- 
wall. A use of a division wall as a party-wall, as 
allowed by statute in Philadelphia, by the neighbor, is 
not a breach of the implied covenant for quiet enjoy- 
ment in a lease.—Barns v. Wilson, 8. C. Penn., May 9, 1887; 
9 Atl. Rep. 437. 

44. CRIMINAL LAW—Arson—Evidence—Another Crime. 
On a trial for arson, evidence that defendant ob- 
tained the powder to set the fire by breaking into 
another building, is admissible.—State v. Roberts, S. C. 
Oreg., May 17, 1887; 13 Pac. Rep. 896. 

45. CRIMINAL LAW—Assault—Self-defense.——-W here 
one party strikes another in a quarrel provoked by the 
latter and his friends, the former, in his trial for assault 
and battery, should not be confined to the right to repel 
an actual assault by the latter.—People v. Ross, 8. C. 
Mich., May 5, 1887; 33._N. W. Rep. 30. 


46. CRIMINAL LaW—Burglary — Dwelling House. 
An indictment for breaking and entering a saloon “not 
adjoining to or occupied with a dwelling house” is not 
appropriate, when the upper story of the house is used 
for sleeping rooms, though there is no communication 
between the two floors.— People v. Calderwood, 8. ©. Mich., 
May 5, 1887; 33 N. W. Rep. 23. 

47. CRIMINAL LAW—Continuance—Absence of Witness. 
— An application for a continuance, on account of the 
absence of the witness out of the State, must show 
materiality of the evidence, due diligence, and that the 
witness can and will be produced at the future term.— 
State v. Duffy, 8. C. La., April 11, 1887; 2 South. Rep. 184. 


48. CRIMINAL LAw—Deadly Weapon—Instruction.— 
When the court has instructed as to the law of homicide 
caused by the use of a deadly weapon, an explanatory 
charge as to what isa deadly weapon should be re- 
quested, if there is danger the jury may consider the 
court to have charged that the weapon used is per se 
deadly.—Jenkins v. State, 8. C. Ala., May 9, 1887; 2 South. 
Rep. 150. 

49. CRIMINAL LAW—Escape—Arrest — Sentence .———A 
prisoner, escaping before the end of his term of im- 
prisonment, may be sentenced to prison to finish his 
term, though his sentence specified the time of the 
ending of his imprisonment, under Delaware laws.— 
McCoy v. State, Del. Ct. App., November Term, 1886; 9 
Atl. Rep. 416. 

50. CRIMINAL LAW—Good Character. 























In criminal 

















Vou. 25. 


THE CENTRAL LAW JOURNAL. 15 








proceedings evidence of the defendant’s good character 
is asubstantive fact tending to prove his innocence.— 
Hanney v. Com., 8. C. Penn., May 9, 1887; 9 Atl: Rep. 339. 
51. CRIMINAL Law—Indictment—Breach of the Peace. 
An indictment charging breach of the public peace 
by quarreling, is good, under Vermont laws.—State v. 
Archibald, 8. C. Vt., May 10, 1887; 9 Atl. Rep. 362. 


52. CRIMINAL LAw—Indictment — Clerical Error. 
Where an indictment for arson in charging the crime 
uses “was” instead of “did,” it will, on motionin arrest 
of judgment, be regarded as a mere clerical error.— 
People v. Duford, 8. C. Mich., May 5, 1887; 33 N. W. Rep. 
28. 

53. CRIMINAL LAW — Instruction — Conflicting Testi- 
mony. An instruction in a criminal case as to the 
effect of the evidence should never be given, when the 
evidence is conflicting.—oss v. State, 8. C. Ala., May 9, 
1887; 2South. Rep 139. 

54. CRIMINAL LAw—Instructions—Degrees. -Where 
there is slight evidence tending to show that the offense 
was lower in degree, but included in the indictment for 
the higher offense, the court should define such lower 
degree in his charge.—State v. Evans, 8. C. Kan., May 6, 
1887; 13 Pac. Rep. 3849. 

55. CRIMINAL LAW—Libel—Burden of Proof—Constitu- 
tional Law. The law, that in prosecutions for libel 
the defendant must prove that the publication was 
made with good motives before he can be acquitted, is 
unconstitutional.—State v. Verny, 8. C. Kan., May 6, 1887; 
13 Pac. Rep. 838 

56. CRIMINAL LAW—Practice—Jeopardy—Plea of Guilty. 
Where an accused has entered a plea of guilty, 
and demands a hearing and nothing remains but to 
pass judgment, he has been in jeopardy, and a dismissal 
thereatter by the prosecutor will bar another trial of 
the accused for the same offense.— Boswell v. State, 8. C. 
Ind., May 13, 1887; 11 N. E. Rep. 788. 

57. CRIMINAL LAW — Witness — Credibility. An in 
struction, where the accused is the only witness for the 
defense, that the jury can take in consideration in de- 
termining the credibility of a witness, all the facts, his 
situation, his motives to commit perjury, is wrong as 
confounding evidence and proof:—Glenn v. State, 8. C. 
Miss., May 9, 1887; 2 South. Rep. 109. 

58, DEEDs—Condition—Forfeiture.——A condition in a 
deed, to forever maintain a fence thereon, and that it 
shall always be used for an academy or pubiic school, 
does not prevent a conveyance of the land by the 
grantee to a common school district.—Gage v. School 
District No. 7,5. C. N. H., March 11, 1887; 9 Atl. Rep. 387. 























69. DEED—Construction—Parol Evidence. In con- 
struing a deed of land, wherein the description is 
doubtful, the language of the deed and the surrounding 
circumstances at the time of execution are to be con- 
sidered.—Eliott v. Gilchrist, 8. C. N. H., March 11, 1887; 9 
Atl. Rep. 382. 

60, DEEDS — Counties — Powers. The heirs of a 
grantor of land to a county for special purposes cannot 
raise the question, that the county was not entitled to 
hold the land for those purposes.—-Raley v. Umatilla Co., 
8. C. Oreg., May 10, 1887; 13 Pac. Rep. 890. 

61. DEED — Notice—Mistake.———-A grantee under a 
quitclaim deed is not chargeable with notice of a fact 
affecting his grantor’s title, where he could not, upon 
inquiry, have ascertained the fact.—Fleetwood v. Brown, 
8. C. Ind., April 28, 1887; 11 N. E. Rep. 779. 

62. DOWER—Evidence, Proof of seizin by the hus- 
band at some time when plaintiff was his wife and his 
subsequent death, makes a prima facie case for dower in 
favor of the widow.—Reich v. Berdel, 8. ©, Ill., May 1z, 
1887; 11 N. E. Rep. 912. 

63. EJECTMENT — Consideration — Condition. 
Though ejectment will lie to enforce a condition con- 
tained in a deed, it will not lie to enforce payment of 
the consideration, which is secured by a bond.—Avrvbs v. 
Stroub, 8. C. Penn., May 16, 1887; 9 Atl. Rep. 469. 

64. EJECTMENT — Executor—Adverse Possession,—— 

















An executor cannot, under New York laws, maintain an 
action of ejectment against parties holding adversely 
for the benefit of his grantees under an invalid power 
of sale Supposed to be contained in the will.—Chamberlin 
v. Taylor, N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 625. 


65. EJSECTMENT—J udgment—Execution.- -In an ac- 
tion of ejectment the judgment process and deed to 
purchaser constitute a prima facie case to recover pos- 
session.—Birkbeek v. Kelly, 8. C. Penn., May 2, 1887; 9 Atl. 
Rep. 313. 

66. EJECTMENT — Lotteries —Frauds—Statute Of. 
Where A engaged to convey lots to parties as decided 
by a lottery, and B and C agreed to exchange the lots so 
awarded to them, and afterwards sued © for the lot 
awarded B, for which A had never given adeed: Held, 
that defendants’ title originating in a lottery was void, 
and A could recover.—Atlebach v. Godshalk, 8. C. Penn., 
May 9, 1887; 9 Atl. Rep. 414. 


67. EJECTMENT—New Trial—Payment of Costs. A 
party is in no case entitled to a new trial, in Illinois, as a 
matter of right, except upon payment of all costs within 
one year after judgment.—Setzke v. Setzke, 8. C. Ill., May 
12, 1887; 11 N. E. Rep. 915. 

68. EMINENT DOMAIN—Municipal Corporations—Dam- 
ages. The law reyuiring just compensation for 
property taken, injured or destroyed in making public 
improvements, must be liberally construed for the citi- 
zen. Ordinary and reasonable improvements do not 
call for additional damages, but material changes do. 
The measure of damages is the difference in market 
value of the property.—City of Montgomery v. Tawnsend, 
8. C. Ala., May 11, 1887; 2 South. Rep. 155. 

69. EMINENT DOMAIN—Railroads—View by Jury. 
In such a case it is left to the discretion of the court to 
allow the jury to view the premises. — Coughlin v. 
Chicago, etc. R. Co., S.C. Kan., May 6, 1887; 13 Pac. Rep. 
813. 

70. EMINENT DOMAIN —Interest—Damages. Inter- 
est on the value of land at the time it was taken is 
properly allowed in estimating damages for land taken. 
—Sawyer v. City of Boston, 8. J. C. Mass., May 9, 1887; 11 N. 
E. Rep. 711. 

7l. ErRoR—Writ Of—Dismissal—Final Order—Super- 
sedeas Bond. A motion to dismiss a writ of error ou 
an order awarding a writ of restitution will not be sus- 
tained, when such order was the judgment in the cause. 
A supersedeas bond is not essential to the prosecution of 
a writ of error.—Chambers v. Hoover, 8. C. Wash. Ter., 
Jan. 6, 1887; 13 Pac. Rep. 905. 


72. ESTOPPEL — Bond for Title—Trust. Where A 
and B receive a bond for title from the tutor of a minor, 
but A is released from the contract, all of which B as- 
sumes, but A has the use of the land for two years to 
re-imburse him: Held, that A occupies no position of 
trust and may buy the land from the minor on his at- 
taining his majority.— Rives v. Nesmith, S.C. Miss., May 23, 
1887; 2 South. Rep. 174. « 


























73. ESTOPPEL — Contract — Construction. Where 
one party gives his construction to a contract, and the 
other party hearing it makes no dissent, and knows 
that the first would only enter into it ander such con- 
struction, the latter is estopped to claim any other con- 
struction.—Flint v. Johnson, 8. C. Vt., May 28, 1887; 9 Atl. 
Rep. 364. 

74. Equiry—Answer—Overcoming. An averment 
in an answer in equity that the plaintiff does not own 
stock in a corporation is overcome by the plaintiff's 
denial with the defendant’s aflidavit annexed to the 
charter of the corporation, showing the plaintiff to be a 
subscriber.—Appeal of Rowley, 8. C. Penn., March 21, 1887; 
9 Atl. Rep. 329. 

75. Equiry — Discovery — Cross-bill — Practice. 
Where a bill to enjoin the collection of a note and for 
discovery is not sustained, no relief can be granted un- 
less the defendant has filed a cross-bill, and a reason- 
able time will be given for that purpose.—Petty v. Young, 
N. J. Ct. Ch., May 6, 1887; 9 Atl. Rep. 377. 
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76. Equiry—Foreclosure—Pleading. A motion to 
strike out a bill to foreclose a chattel mortgage for want 
of proper parties must show the parties required.— 
Howell v. Frances, N. J. Ct. Ch., May 5, 1887; 9 Atl. Rep. 
379. 

77. Equiry —Reformation—Construction—Question of 
Law. In an action in equity to reform an alleged 
mistake, the plaintiff raises a question of construction, 
and insists that the true meaning is precisely what it 
would have been if the instrument had been reformed 
in accordance with the prayer of the complaint. Held, 
a pure question of law which could not be passed on in 
the equitable action.— Oakville Co. v. Double- Pointed Tack 
Co., N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 839. 

78. EVIDENCE—Competency—Res Geste. In an ac- 
tion for negligence, evidence that the injured party 
complained of pain several days after the injury is in- 
admissible.— Roche v. Brooklyn, etc. R. Co., N. Y. Ct. App., 
April 19, 1887; 11 N. E. Rep. 630. 


79. EVIDENCE—Judgment—Relevancy. In an ac- 
tion of ejectment, where the only issue is the boundary 
line of two ranches, a judgment determining that the 
ranches respectively belong to the two parties is prop- 
erly excluded as irrelevant.—Burton v. Todd, 8. C. Cal., 
May 26, 1887; 13 Pac. Rep. 877. 

80. EVIDENCE—Parol—Covenant. Where a party 
conveys all the timber on certain tracts, whose location 
and boundaries he refused to warrant, in a suit on his 
covenant of title in the absence of fraud it is admissi- 
ble to show that he pointed out the tracts, and that the 
conveyance does not embrace those tracts.—Merriman 
v. Bush, 8. C. Penn., May 9, 1887; 9 Atl. Rep. 345. 


81. EVIDENCE —Stale Demands. A demand long 
withheld till after the death of the debtor must be 
proved with more than reasonable certainty.— Wood v. 
Egan,,8. C. La., May 9, 1887; 2 South. Rep. 191. 


82. EXECUTION—Issue—Limitations. An execution 
issued against a plaintiff for costs after a return of 
nulla bona against the defendant is not an execution re- 
ferred to in the act, saying that no execution shall issue 
after seven years from the issuance of the last preced- 
ing execution.— Seavey v. Bennett, 8. C. Miss., May 23, 1887; 
2 South. Rep. 177. 

83. EXECUTION — Sale—Corporate Stock. A pur- 
chaser at execution sale of corporate stock with knowl- 
edge of the defects in the debtor’s title is bound 
thereby.—Blakeman v. Puget S. I Co., 8. C. Cal., May 20, 
1887 ; 13 Pac. Rep. 872. 

81. EXECUTION—Sale—Injunction. Under an exe- 
cution the defendant’s interest in any land may be sold, 
and then the interest so purchased may be determined 
in an action of ejectment. A court of equity cannot en- 
join such a sale.—Appeal of Small, S. C. Penn., May 9, 
1887; 9 Atl. Rep. 337. 

85. EXECUTION — Seizure — Sale — Evidence. An 
order of seizure and sale must be supported by au- 
thentic evidence exclusively, and matters in pais cannot 
be regarded.— Van Raalte v. Congregation of the Mission, 8. 
C. La., 1887; 2 South. Rep. 190. 

86. EXECUTORS—Accounts—Jury—Error. A jury in 
probate proceeding in the settlement of the accounts of 
executors and administrators is not an absolute right, 
and the verdict being only advisory errors in the for- 
mation of the jury or in the instructions are not mate- 
rial, when the court finds on all the issues submitted.— 
In re Estate of Moore, 8. C. Cal., May 26, 1887; 13 Pac. Rep. 
880. 

87. EXECUTORS—Costs. Where a plaintiff sues “as 
administrator,” in an action not belonging to him in his 
representative capacity, he is personally liable for the 
costs on defeat.—Buckland v. Gallup, N. Y. Ct. App., 
April 26, 1887; 11 N. E. Rep. 843. 


88. EXECUTORS—Claim—Pleading. An appeal from 
the decision of the commissioners of the insolvent es- 
tate of a deceased party in disallowing a claim against 
the estate requires no pleadings.—Tolle’s Appeal, 8. C. 
Conn., Nov. 30, 1886; 9 Atl. Rep. 402. 















































89. EXECUTORS — Garnishment — Courts. When 
garnishments on executions are issued against an ad- 
ministrator, who then files his accounts, the amount 
due the execution defendant should be ascertained, the 
administrator should be allowed to retain it, and is en- 
titled to a trial of the garnishments in the proper eourt. 
—Appeal of Reese, 8. C. Penn., May 2, 1887; 9 Atl. Rep. 315. 

90. ExECUTORS——Joint Receipt— Liability. One 
executor is not liable for the devastavit of his co-exec- 
utor because he joined in receipting for the money 
wasted, where the co-executor is primarily responsible 
and has a right to receive the money, when he consults 
counsel on the question and takes an acknowledgment 
from the co-executor of his sole liability.— Wilson’s Ap- 
peal, 8, C. Penn., Feb. 7, 1887; 9 Atl. Rep. 473. 

91. EXECUTOR—Power of Sale—Life Estate. When 
an executor is authorized to purchase and sell any 
property he may think necessary, he can sell a vested 
remainder belonging to the testator of property then 
occupied by the life tenant.—Hairston v. Dobbs, 8. C. Ala., 
May 4, 1887; 2 South. Rep. 147. 

92. EXECUTOR—Sales— Mortgages — Record. The 
record of a sale or mortgage of real estate of a decedent 
by order of the orphans’ court, must show that the per- 
sonal estate was insufficient to pay the debts or to edu- 
cate the minors after such payment, or the deed will be 
void, even in the hands of innocent purchasers.— Appeal 
of Hilton, 8. C. Penn., May 9, 1887; 9 Atl. Rep. 434. | 

93, EXECUTORS—Widow’s Exemption — Claim. —-— A 
widow must claim her exemption out of her deceased 
husband’s estate in time.—Lawley’s Appeal, 8. C. Penn., 
May 2, 1887; 9 Ati. Rep. 327. 

94. FERRY—License.——In Mississippi, the board of 
supervisors can grant an exclusive ferry privilege. or 
having granted one can grant another.—Montjoy v. Pil- 
low, S. ©. Miss., May 2, 1887; 2 South. Rep. 108. 

95. FRAUDULENT CONVEYANCES—Debt to Wife. A 
conveyance to his wife made the day after a judgment 
against him on account of indebtedness to her was 
held fraudulent, when the evidence failed to show the 
value of the land relative to the debt, and also to prove 
conclusively that the conveyance was made in satisfac- 
tion of the debt.—/Jackson v. Beach, N. J. Ct. Ch., May 9, 
1887; 9 Atl. Rep. 380. ° 

96. FRAUDULENT CONVEYANCES — Judgment by Con- 
fession. A failing debtor may prefer a creditor by 
confessing judgments in his favor, and the fact that one 
attorney acted for both, and the suits were secretly 
docketed, does not render the judgments nor his pur- 
chase at sheriff's sale void.—Holberg v. Jaffray, 8. C. 
Miss., May 9, 1887; 2 South. Rep. 168. ° 

97. FRAUDULENT CONVEYANCE—Life Insurance Policy. 
A life insurance policy procured by a father in 
favor of his minor son, he paying the premiums, is void 
as to his existing creditors, regardless of his circum- 
stances, and he will be regarded as a trustee for them 
therein.—Fearn v. Ward, 8. C. Ala., Feb. 2, 1887; 2 South. 
Rep. 114. 

98. FRauDs—Statute of—Possession—-Sale.——Previous 
possession will not take a parol conveyance of land out 
of the statute of frauds. The possession must be taken 
under the sale.—Birkbeck v. Kelley, 8. C. Penn., May 2, 
1887; 9 Atl. Rep. 313. 

99. FRAUDS—Statute of— Verbal Lease. A verbal 
lease of land till the lessor shall pay the lessee a certain 
sum of money, is not void, under the statute of frauds. 
— Raynor v. Drew,8. C. Cal., May 20, 1887; 13 Pac. Rep. 866. 

106. GARNISHMENT—Justice — Intervenor. Whena 
garnishee before a justice admits he has property of the 
defendant, but says another claims it, a notice must be 
issued to the third party to contest the claim with the 
plaintiff, otherwise a judgment against the garnishee is 
void, and no protection to him.—£dwards v. Levisohn, 8. 
C. Ala., May 13, 1887; 2 South. Rep. 161. 

101. GUARDIAN AND WARD — Accounts — Reopening. 
To reopen the settlement of a guardian's accounts 
on the ground of fraud or mistake, when the ward was 
of age atthe time of settlement and the guardian has 
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since died, the allegations must be clearly proved.-- 
Durell v. Gibson, 8. J.C. Me., March 2, 1887; 9 Atl. Rep. 
353. 

102. HOMESTEAD — Residence —Partition. When a 
man dies, leaving a widow and minor children, his 
homestead, as long as the widow remains unmarried 
and resides there,is not subject to partition till the 
youngest child comes of age.—Ha/fer v. Hafer, 8. C. Kan., 
May 6, 1887; 13 Pac. Rep. 82i. 

108. HUSBAND AND WIFE—Community Property—Para- 
phernal Funds. The presumption of law is that 
property purchased during marriage, whether in the 
name of both or either spouse, is community property, 
but when the title is to ber, she may prove that she 
purchased the property with paraphernal funds, which 
were administered by her separate and apart from her 
husband.—Staufer v. Morgan, 8. C. La., April 11, 1887; 2 
South. Rep. 98. 


104. INSANITY—Inquisition—Setting Aside.— An in- 
quisition in a proceeding de lunatico inquirendo finding 
the fact of lunacy can only be contested by a traverse 
and trial by jury.—Jx re Weaver, 8. C. Penn., May 2, 1887; 
9 Atl. Rep. 323. 

105. INSOLVENCY — Discharge —Fraud. Under the 
insolvency act of California, it is not necessary that the 
influencing of any creditor in the case, which vitiates 
the discharge, by any pecuniary consideration, shall be 
evidenced by writing or be enforceable in the courts; a 
verbal promise is sufficient.— Zstudillo v. Meyerstein, 8. C. 
Cal., May 20, 1887; 13 Pac. Rep. 869. 


106. INSTRUMENT—Consideration—Evidence. —— Parol 
evidence is admissible to prove a consideration differ- 
ent from that mentioned in the instrument, provided it 
is consistent with that mentioned and does not alter the 
effect of the instrument.— Wood v. Moriarty, 8. C. R. 1, 
March 19, 1887; 9 Atl. Rep. 427. 

107. INSURANCE—Fire —Condition — Waiver — Award — 
Pleadings. A condition in a fire insurance policy 
that, in case of loss, the assured shall give notice and 
produce a magistrate’s certificate that the loss was 
without fraud, is waived by the company’s joining in 
proceedings to determine the loss by arbitration, 
though the policy says no condition therein can be 
waived except by writing. Where the policy provides 
that an award must be had before suit, the petition 
must allege an award or show facts excusing it.—Car- 
rou v. Girard Fire Ins. Co., 8. C. Cal., May 20, 1887; 13 Pac. 
Rep. 863. 


108. INSURANCE—Fire—Incumbrances, A failure to 
mention the incumbrances when the application is oral 
and no deceit is practiced, will not vitiate a fire insur- 
ance policy. Aninsurance by the mortgagee will not 
affect the policy of the owner; nor is the provision 
about further insurance violated by such insurance.— 
Guest v. N. H. Fire Ins. Co., S.C. Mich., May 5, 1887; 33 N. 
W. Rep. 31. 


109. INSURANCE—Interest—Life. Where B insures 
A’s life, whom he has kept and promises to keep so long 
as she lives, an instruction that his interest is specula- 
tive in law is not correct.—Batdorf v. Feyler, 8. C. Penn., 
May 16, 1887; 9 Atl. Rep. 468. 


110. INSURANCE — Warranty — Representation. 
Warranties in policies of insurance must be strictly ful- 
filled, but the clearest and most unequivocal language 
must be used to create a warranty; otherwise they 
will be regarded as representations, which though 
false, will not avoid the policy, unles they relate to facts 
clearly material, or clearly intended to be made material 
by the agreement, which will then avoid the policy, if 
the party knew they were false or was negligently 
ignorant about the matter. The policy will be con- 
strued strictly against the insurer and liberally toward 
wie assured.— Alabama, etc. Ins. Co. v. Johnson, 8. C. Ala., 

y 4, 1887; 2 South. Rep. 125. 

lll. JUDGMENT—Lien—Stay. A personal judgment 
rendered in a foreclosure suit binds the land acquired 
by a debtor after the judgment, and a stay of execution 
































does not affect the lien.—Lisle v. Cheney, 8. C. Kan., May 
6, 1887; 13 Pac. Rep. 816. 

112. JUDICIAL SALES — Record — Notice. A pur- 
chaser of property pending litigation, who examines 
the record of said action prior to purchase, is bound by 
all the record shows.—Smith v. Kimbali, 8. C. Kan., May 
6, 1887; 13 Pac. Rep. 801. 

113. JURISDICTION— Publication—A fiidavit. Where 
a material point is only inferentially or insufficlently 
set forth in an affidavit of publication, the proceedings 
are voidabie. Where it is entirely omitted, the court 
acquires no jurisdiction.—Harris v. Claflin, 8. C. Kan., 
May 6, 1887; 13 Pac. Rep. 830. 

114. LEASES—Mortgages—¥alidity. Leaseholds of 
other property than colliery or mining land, under the 
Pennsylvania act of 1855, may be mortgaged, but all 
such mortgages depend for their validity on statutes, 
and the requirements of such statutes must be followed. 
—Appeal of Hilton, 8. C. Penn., May 9, 1887; 9 Atl. Rep. 342. 

115. LimiITraTions—Acknowledgment of Debt—Seal.—— 
An assignment of property by a debtor to his creditor 
to pay his debt, made under seal,is a mere acknowl- 
edgment of the debt, under the Connecticut law of lim- 
itations for six years.— Tolle’s Appeal, 8. C. Conn., Nov. 
30, 1886; 9 Atl. Kep. 402. 

116. LIMITATIONS — Application of Payments. 
Where A pays money to B, to whom he owes notes and 
open accounts, which he claim he paid on the notes, 
which B afterwards transferred without any credit, 
held, that he was estopped by six years’ limitation, B’s 
administrator alleging that the money was applied on 
the open accounts.—Murphy v. Reedy, 8. C. Miss., May 2, 
1887; 2 South. Rep. 167. , 

117. LIMITATIONS—Malicious Mischief. An action 
for maliciously destroying by fire a stable and saloon 
and their contents is barred in three years thereutter.— 
Gale v. MeDaniel, 5. C. Cal , May 24, 1887; 13 Pac. Rep. 871. 

118. MANDAMUs—Associations — Members. Mem- 
bers of organizations can only resort to mandamus when 
the organization is u corporation and is trying to de- 
prive the member illegally of corporate privileges.— 
Burt v. Michigan Grand Lodge, 3. C. Mich., Muy 5, 1887; 33 
N. W. Rep. 13. 

119. MANDAMUS—Title to Office. A writ of man- 
damus will not be uwarded to try a disputed title to an 
office, but is appropriate tu restore the rightful incum- 
bent who has been wrongtully removed or suspended. 
—Ex parte Lusk, 8. C. Ala., May 12, 1887; 2 South. Kep. 140. 

120. MANDAMUS — When Proper. Where a party 
has a clear legal right to the performance of some ofi- 
cial or corporate act by a public officer or corporation, 
and no other adequate remedy exists, mandamus will lie. 
—Smalley v. Yates, 8. C, Kan., May 6, 1887: 13 Puc. Rep. 845. 

121. MARINE INSURANCE—Sea-worthiness—Pleading.— 
The presumption is in favor of sea-worthiness, and a 
libelant suing on «a marine policy for loss, need not al- 
lege in his pleading that the implied warranty of sea 
worthiness was complied with.—Guy v. Citizens’ Mut. Ins. 
Co., U. 8. D. C. (Ala.), Feb. 23, 1887; 30 Fed. Rep. 695. 

122. MARITIME LIENS—Seamen’s Wages— Payment in 
Charges for Whisky, etc. A court of admiralty will 
not sanction the settlement witb a seaman where ex- 
cessive charges ure made for whisky and tebacco fur- 
nished him, but will reduce the set-off to a reasonable 
allowance for these articles.—7he Rob Roy, U.S. D.C. 
(Tenn.), March 26, 1887; 30 Fed. Rep. 696. 

123. MASTER AND SERVANT — Master Mechanic — Fire- 
man. A master must provide a safe working place 
and safe machinery for a servant, and when he dele- 
gates this duty to a master mechanic he is liable for his 
negligence to another servant, a locomotive fireman.— 
Kruger v. Louisville, etc. 2. Co., 8. C. Ind., May 17, 1887; 11 
N. E. Rep. 957. 

124. MECHANIC’S LIEN—Continuity of Work—Notice.— 
Where materials are furnished or work done in the ex- 
ecution of a building, as ordered from time to time by 
the owner or contractor in the ordinary progress of the 
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work, the act of 1855 gives them a unity, as if furnished 
under a contract for the whole.—Hofer’s Appeal, 8. ©. 
Penn., May 9, 1887; 9 Atl. Rep. 441. 


125. MECHANIC’S LIEN—Contract—Deceit—Mortgagee’s 
Interest. A owned certain land, B having no inter- 
est or claim whatever therein, contracted with D to 
build a house thereon and to pay with four notes. D 
supposed until the first note was given that B owned 
theland. Learning he did not, he went to A, who in- 
dorsed the note and assured him that B was all right, 
and had bought the land but had not yet received the 
deed, and that part of the purchase money was paid. 
All this was false. D completed the work, relying on 
this information, but was un%ble to collect the notes B 
gave him. Soon after the work was done the land was 
deeded to B, who gave C a mortgage to secure money 
advanced to A. C had no notice of a lien, nor of the 
fraud of Aand B. No notice of a lien was given to A, 
under Pub. Stat. Mass., ch. 191, §§ 1-3. Held, there was 
no lien in favor of D, though A was liable in deceit.— 
Ellenwood v. Burgess, 8. J. C. Mass., May 12, 1887; 11 N. E. 
Rep. 755. 

126. MECHANIC’s LIEN — Enforcement — Mortgage — 
Foreclosure. Where contracts are made to furnish 
material and work on a building to be erected on land 
subject to a mortgage, pending a foreclosure proceed- 
ing, a decree and sale under the mortgage will prevent 
any lien, under the Illinois lien laws.—Green v. Sprague, 
8. C. IL, May 12, 1887; 11 N. E. Rep. 859. 

127. MORTGAGE—Foreclosure.—A deed of trust is given 
to secure the payment of bonds, provided that it will be 
void on payment of principal and interest. It also gave 
the trustees the right to enter on default and to manage 
the property as long as the default continue; giving them 
also the right to dispose of the property for the best in- 
terest of all parties. Notime for redemption is fixed. 
Held, an entry by the trustees will not work a foreclos- 
ure by lapse of time, nor is the deed capable of a strict 
foreclosure.—Shepard v. Richardson, 8. J. C. Mass., May 
9, 1887; 11 N. E. Rep. 738. 

128. MORTGAGE — Foreclosure — Redemption. A 
vendee of a mortgagor, who was not madea party to 
the foreclosure suit, should be allowed, on suit by him 
to redeem, a reasonable time to redeem on paying the 
debt and costs, without a resale of the property.— 
Decker vr. Patton, 8. C. Ill., May 12, 1887; 11 N. E. Rep. 897. 

129. MORTGAGE—Form—Intention. A conventional 
mortgage can result only from a contract, and an am- 
biguous writing must show an intention to create a 
mortgage and a sufficient expression thereof to notify 
third parties, in order to protect them.—Succession of 
Benjumin, 8, C. La., April 25, 1887; 2 South. Rep. 187. 


130. MUNICIPAL CORPORATIONS — Additions — Map — 
Acquiescence. The map of a proposed addition toa 
city must be acknowledged by the owner thereof, and 
the insertion of another’s land in the map does not 
make it a part of the city, even though assisted by a city 
ordinance, and the payment of taxes thereon as part of 
the city does not prevent the owner from asserting it is 
not a part of the city.— Armstrong v. City of Topeka, 8. C. 
Kan., May 6, 1887; 13 Pac. Rep. 843. 

181. MUNICIPAL CORPORATION—Bonds—Pay ment. 
Bonds issued by Yuba county, under the act of 1872, can 
only be paid in anticipation against the objection of the 
holder out of the surplus remaining in the sinking fnnd 
after paying the interest.—Davis v. County of Yuba, 8. C. 
Cal., May 25, 1887; 13 Pac. Rep. 874. 


132. MUNICIPAL CORPORATIONS—Drains — Liability.—— 
A municipal corporation is not liable for draining water 
from the highways through private land, under the 
Connecticut law, unless in so doing unnecessary dam- 
age is done, or the water is drained into some place 
prohibited by statute.—Bronson v. Borough of Walling- 
Jord, 8. C. Conn., Feb. 28, 1887; 9 Atl. Rep, 393. 

138. MUNICIPAL CORPORATION—Outside Land—Amend- 
ment of Statute. The purchase of land for a 
hospital, outside of a municipality during a law 
authorizing it, is such an establishment thereof that 


























the city may proceed to build the hospital, though prior 
thereto an amendment of the law requires it to obtain 
the consent of the county authorities.—City of Richmond 
v. Henrico Co., 8. C. App. Va., April 21, 1887; 2 S. E. Rep. 26. 

134. MUNICIPAL CORPORATIONS—Paving Streets—Street 
Railways. Where a city ordinance provides that in 
case of reconstruction of streets a street railway shall 
have the portion between its tracks, and there are 
mutual stipulations in the ordinance, which ordinance 
the company accepts and then builds its road, such 
ordinance becomes a contract between the parties, and 
the State cannot vary it.—Coast Line R. Co. v. City of 
Savannah, U. 8. C. C. (Ga.), Feb. 8, 1887; 30 Fed. Rep. 646. 

135. MUNICIPAL CORPORATIONS — Power of Tuxation. 
Municipal corporations, in Pennsylvania, can levy 
taxes for asinking fund to pay their indebtedness in 
addition to their power of taxation under their charters 
granted prior to the constitution of 1874.—City of Wilkes 
Barre’s Appeal, 8. C. Penn., May 2, 1887; 9 Atl. Rep. 308. 

136. MUNICIPAL CORPORATION—River — Overflow. 
The city of Los Angeles is not liable for damages caused 
by the sudden overtiow of a river running through the 
city, though the city owns the bed thereof and the right 
to sell water from it.— Moore v. City of Los Angeles, 8S. C. 
Cal., May 18, 1887; 13 Pac. Rep. 855. 

137. MUNICIPAL CORPORATION—Surface Water—Dam- 
ages. A municipal corporation improving a high- 
way by constructing a sliuce, cannot be compelled by a 
mandatory injunction at the instance of a lot owner to 
close the sliuce, if it does not increase the flow of 
surface water on the adjoining lot of said owner.— 
Rutherford v. Village os Holly, N. ¥.Ct. App., April 19, 1887 ; 
11 N. E. Rep. 818. 

138. MUNICIPAL CORPORATION—Vaeating Street—Con- 
tract.———A municipal corporation cannot contract to 
vacate a street on condition a railroad will erect a 
Station there, when the contract prevents a future con- 
demnation of the property for street purposes, if it 
should be needed.—Jn a Petition of City of Grand Rapids, 
S.C. Mich., May 5, 1887; 33 N. W. Rep. 15. 

139. NATURALIZATION—Voting—Constitutional Law.— 
The law of Massachusetts, preventing a person from 
registering as a voter within thirty days after his 
naturalization, is void, and he may sue the board of 
registrars for refusing to register him.—<Kineen v. Wells, 
8. J. C. Mass., May 11, 1887; 11 N. E. Rep. 916. 

140. NEGLIGENCE—Contributory—Defective Street.—— 
When a party falls inte an unguarded hole on:the side 
of a street, of which he is well aware and into which he 
has fallen before, he cannot recover, being guilty of 
contributory negligence —Walker v. Town of Reidsville, 
8. C. N. Car., April 18, 1887; 2S. E. Rep. 74. 

M1. NEGLIGENCE—Contributory—Defective Way. 
Where a party is thrown down an embankment along a 
highway, to which there is no guard, it is not error to 
leave the question of his drunkenness, which is the de- 
fense, to the jury.—Hershey v. Road Commrs. of Mill Creek 
Tp., 8. C. Penn., May 9, 1887; 9 Atl. Rep. 452. 

142. NEGLIGENCE—Contributory—Instruction. An 
instruction that plaintiff cannot recover, if her negli- 
gence contributed to. the accident, is not erroneous for 
omitting the word proximately.—Craven v. Central P. R. 
Co., 8. C. Cal., May 24, 1887; 13 Pac. Rep. 878. 

143. NEGLIGENCE — Jury—Court. Where in a case 
of negligence the measure of duty is ordinary and 
reasonable care, the jury must decide it; where the 
measure of duty is determined, the court must declare 
it.—Penn. R. R. v. Peters, 8. C. Penn., May 2, 1887; 9 Atl. 
Rep. 317. 

144. NEGLIGENCE — Owner of Building —Independent 
Contractor. The owner of a building, under his con- 
trol and in his own occupation, must keep it in a safe 
condition for travelers on the highway, and he is re- 
sponsible for an accident caused by the negligent man- 
ner in which an independent contractor, who has beén 
at work upon the building and who has finished his 
work, has done the job.—Khron v. Brock, 8. J. C. Mass., 
May 12, 1887; 11 N. E. Kep. 748. 
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145. NEGLIGENCE—Province of Jury.—The question of 
negligence of one crossing a track is one for the jury 
from the acts of the party, and the court cannot lay 
down, as a matter of law, the precautions the plaintiff 
should have used when approaching the track.—Chicago, 
etc. R. Co. v. Hutchinson, 8. C. Ill., May 12, 1887; 11 N. E,. 
Rep. 855. 

146. NEGLIGENCE — Proximate Cause — Court — Jury. 
In an action for negligence, when the facts are 
disputed as to proximate cause, the jury must pass on 
the question; when the facts are undisputed, the court 
may decide it.— Township of West Mahonoy v. Watson, 8. 
C. Penn., May 9, 1887; 9 Atl. Rep. 430. 

147. NEGLIGENCE —Primitive Damages—Injuries. 
The law of Alabama allowing primitive damages for 
negligence in killing a person does not apply where 
the party is not killed.—Zast Tenn., etc. R. Co. v. King, 8. 
C. Ala., Feb. 2, 1887; 2 South. Rep. 152. 

148. NEGLIGENCE — Street Railways— Track.——-Per- 
sons are not bound to keep off of street rail tracks, but 
must respect the railroads paramount right, and they 
ean recover if they are injured by the carelessness or 
fault of the railroad.—Fleckenstein v. Dry Dock, etc. R. Co., 
N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 951. 

149. NEGLIGENCE—Wilful—Contributory— Death. 
The fact that an experienced engineer was knocked off 
a car and killed when passing under a bridge, because 
the car on which he stood was unusually high, does 
not show wilful neglect by the railroad, which under 
the law must be shown; if however wilful neglect is 
shown, contributory negligence by the deceased is no 
defense.—Derby v. Ky. Cent, R. Co., Ky. Ct. App., May 7, 
1887; 48. W. Rep. 303. 

150. NEGOTIABLE INSTRUMENTS—Bona Fide Purchaser. 
One who buys of his debtor at a voluntary sale, 
and merely credits the amount on a pre-existing debt, 
is no bona fide purchaser for value.—Overstreet v. Man- 
ning, S. C. Tex., April 19, 1887; 4S. W. Rep. 248. 

151. NEGOTIABLE INSTRUMENTS—Transfer Without In- 
dorseiment. A third party to whom a _ negotiable 
note has been transferred without indorsement, holds 
it subject to all equities to which it would have been 
subject were it non-negotiable, or had it remained in 
the hands of the original payee.— Weber v. Orton, 8. C. 
Mo., May 16, 1887; 4 S. W. Rep. 271. 

152. NEGOTIABLE INSTRUMENT—Transfer by Partner— 
Defense. The maker of a promissory note cannot 
defend in an action thereon, on the ground that a mem- 
ber of afirm, who asthe payees thereof, transferred 
the same to the plaintiff in payment of an individual 
debt.—Drezler v. Smith, U. S. C. C. (Oreg.), May 9, 1887; 30 
Fed. Rep. 754. 

153. OFFICER — Compensation. A member of a 
board of park commissioners who was appointed auditor 
at the maxium salary, was instructed by the board to 
negotiate a loan, but was not promised, expressly or 
impliedly, an extra compensation, cannot recover any 
for negotiating a loan.—Sideway v. South Park Comrs., 8. 
C. ill., May 12, 1887; 11 N. E. Rep. 852. 

154. OFFICER — Powers — Compensation. Under 
Laws N. Y. 1871, ch. 323, a comptroller had authority to 
appoint a county officer to negotiate bonds at a pre- 
mium. A check given by the purchaser to the comp- 
troller was by him indorsed to the officer for compensa- 
tion. Held, the county could not recover the value 
thereof in an action against such ofticer.— Mayor of New 
York v. Lands, N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 
820. 

155. PARTITION — Equitable Mortgage. In a parti- 
tion suit the defendant cannot plead nor prove that a 
deed to the plaintiff, though absolute on its face, was 
an equitable mortgage and has been paid. The remedy 
is in equity.—Bailey v. Knapp, 8. J.C. Maine, March], 
1887; 9 Atl. Rep. 356. 

156. PARTITION —Trustee—Defense. Defendants in 
a partition proceeding, by way of defense, set up title 
in their own right under certain deeds. The evidence 
shows that they held merely as trustees of parties who 



































paid the consideration of the conveyance: Held, their 
defense cannot be sustained.—Stokes v. Riley, S. C. Ul., 
May 12, 1887; 11 N. E. Rep. 877. ° 

157. PARTNERSHIP — Assumpsit — Evidence. A 
sealed instrument, executed by one of the partners and 
offered merely to show the value of the goods by show- 
ing what defendant had agreed to pay, is admissible in 
assumpsit against the partnership for the value of the 
goods.—Gallagher v. Strobridge L. Co., 8. C. Pa., April 11, 
1887; 9 Atl. Rep. 487. 

158. PARTNERSHIP — Firm Property—Realty. Real 
property purchased with partnership means and used 
for partnership property is liable in equity for the debts 
of the partnership and the claims of the partners inter 
se, as though it were partnership personal property — 
Pepper v. Thomas, Ky. Ct. App., May 5, 1887; 48. W. Rep. 
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159. PARTNERSHIP—Loan to Partner. A partner- 
ship is not liable for money loaned to a partner prior to 
the formation of the partnership and not used to pay 
the partnership debts, and the other partner knew 
nothing of it, though there is some evidence that the 
partner received it as a loan to the firm.—Brock v. Brock, 
8. C. Penn., April 11, 2887; 9 Atl. Rep. 486. 

160. PATENTS FOR INVENTION—Infringement—Expira- 
tion of Patent. A bill for infringement of a patent is 
not demurrable on the ground that the patent had, at 
the time of the filing of the bill, only twenty-one days to 
run, when, under the rules an injunction, if applied for, 
could have been granted within four days.—Kittle rv. 
De Graaf. U. 8. C. C. (N. Y.), May 7, 1887; 30 Fed. Rep. 689. 

161. PATENTS FOR INVENTION — Infringement — Sale. 
The defendants in a suit for infringement of a 
patent, sell, while the action is pending, all their busi- 
ness and property, which assumes all their debts and 
liabilities. The corporation is not made a party to the 
suit; trial progresses and an injunction is granted. Held, 
that the corporation is not bound by the injunction.— 
Bate Refrigerating Co. v. Gillett, U.S.C. C. (N. J.), April 
22, 1887; 30 Fed. Rep. 685. 

162. PATENTS FOR INVENTIONS — Injunctions — Con- 
tempt. -Parties who have been enjoined from in- 
fringing a patent are guilty of contempt in contributing 
to afund to enable another to contest the validity of 
the patent.—Bate Refrigerating Co. v. Gillett, U.S.C. C. 
(N. J.), April 30, 1887; 30 Fed. Rep. 683. 


163. PATENTS FOR INVENTIONS—Presentation of Claim 
Against County for Infringement. The provisions 
of § 2610, Code Iowa, are applicable to actions for in- 
fringements of patent-rights.—May v. Cass Co., U. 8. C. C. 
(Iowa), March Term, 1887; 30 Fed. Rep. 762. 


164. PERJURY — Naturalization Laws—Affidavits. 
Rev. Stat. U. S. § 5395, refer to oaths which the naturali- 
zation laws requires or authorizes a party to take.— 
United States v. Grottkan, U. 8. D. C. (Wis.), Mareh 12, 
1887 ; 30 Fed. Rep. 672. 

165. PHysICIAN—Registration. When a physician 
is registered in one county, but also has an oftice where 
he practices medicine in another county, in which he is 
not registered, he violates the act of 1881.—Zge v. Com., 
8. C. Penn., May 16, 1887; 9 Atl. Rep. 471. 


166. PLEADINGS—Amendments—New Cause of Action 
An amendment to pleadings as to parties, of as to 
cause of action, which makes a new action, is not ad- 
missible.— Turner v. Turner, 8. C. N. Car., April 4, 1887; 2 
8. E. Rep. 51. j 

167. PLEADING—Customs Duties. Where a petition 
shows on its face that the plaintiff has taken all the 
steps, prior to a suit prescribed by statute, and conta 
a statement of all matters prescribed by § 3012, 
Stat. U. S.,it is not demurrable on the ground 
does not state a cause of action.— Wedemeyer v. 
ter, U. 8. C. C. (Mo.), May 3, 1887; 30 Fed. Rep. 670. 


168. PLEA DINGS—Divorce—Cumulation. A deman 
for divorce for adultery may be cumulated with 
mand for separation from bed and board.—Mack 
Handy, 8. C. La., April 11, 1887; 2 South. Rep. 181. 
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169. PLEADING—In Bar. An answer stating facts 
which show that the plaintiff had no interest in the 
subject of the action at the time suit was brought, and 
that some other, not named therein, was at that time 
the real party in interest, is an answer, not in abate- 
ment, but in bar.—State v. Ruhimann, 8. C. Ind., May 1l, 
1887; 11 N. E. Rep. 793. 

170. PLEADINGS — Negligence—Demurrer. A peti- 
tion for damages for negligence in killing a person 
walking along the track, which states that the engineer 
did not see the deceased in time to stop the train, but 
might or ought to have seen him, is demurrable.— 
Mobile, etc. R. Co. v. Stroud, 8. C. Miss., May 16, 1887; 2 
South. Rep. 171. 

171. PLEADING—Negligence—Ownership—Child. A 
complaint for digging down a hill and negligently leav- 
ing it unprotected, is not demurrable for not stating 
that defendant owned the property. Contributory neg- 
ligence on the part of a plaintiff only six years old can- 
not be inferred as a matter of law.—Mackey v. City of 
Vicksburg, S. C. Miss., May 16, 1887; 2 South. Rep. 178. 

172. PLEADINGS—Official Bonds—Leave of Court. 
In an action against a county treasurer and his bonds- 
men, if the complaint does not show that the leave of 
court was obtained for bringing the suit the defendants 
are entitled to a nonsuit.— Crook Co. v. Bushnell, 8. C. 
Oreg., May 10, 1887; 13 Pac. Rep. 886. 

173. PLEADING — Practice — Transferring to Equity 
Docket. The fact that in the pleadings in an action 
of ejectment, the evidence of title are set out by either 
the one side or the other does not convert the action 
into an equitable proceeding so as to authorize it to be 
transferred to the equity docket.— York v. Steele, Ky. Ct. 
App., May 14, 1887; 4S. W. Rep. 313. 

174. PLEADING—Variance. The defendant, in an ac- 
tion on a promissory note, set up that it had its incep- 
tion in a usurious contract. On trial he proved a totally 
different contract. He also offered to prove that the 
plaintiff was not surprised atthe variance. Aeld, that 
the contract must be proved as alleged, and that an ad- 
mission that it had not been and could not be so 
proved would not defeat a cause of action, which came 
bona fide to plaintiff for full value.—Long Island Bk. v. 
Boynton, N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 837. 


175. PLEADING—Wrongful Levy—Justification. In 
an action against a sheriff for wrongful levy, the latter 
justifies under an attachment. The plaintiff may show 
that the attachment had been released, and that the 
sheriff had subsequently refused to return the property. 
Bowe v. Wilkins, N.Y. Ct. App., April 19, 1887; 11 N. E. 
Rep. 839. 

176. POLICE POWER—Quarantine—Constitutional Law 
—Nuisances - law authorizing a board of health to 
cause a vessel arriving at a city, which in their opinion 
is infected, to be removed to quarantine, is constitu- 
tional, as an exercise of the police power. So the legis- 
lature may declare certain things or acts to be nui- 
sances per se, and may prevent them without providing 
compensation.— Train v. Boston Disinfect Co., 8. J. C. 
Mass., May 12, 1887; 11 N. E. Rep. 929. 

177. PooR—Poor Laws—Settlement. When a party 
having a settlement in Pennsylvania, after being em- 
ployed in the army, acquires a settlement in Colorado, 
and after again being employed in the army returns to 
Pennsylvania, he cannot claim a settlement there.— 
Overseers of Augusta Tp. v. Overseers of Howard Tp., 8. C. 
Penn., May 9, 1887; 9 Atl. Rep. 446. 

178. PooR—Settlement—Child.——A pauper’s settle- 
ment is the place of his birth, till it is shown that he 
has acquired another. A minor child does not take the 
mother’s settlement acquired by a subsequent mar- 
riage, though he continues with h's mother.—Overseers 
of Northumberland v. Overseers of Milton, 8.C. Penn., May 
9, 1887; 9 Atl. Rep. 449. 

179. PoOoR— Settlement — Husband and Wife. A 
wife, who has separated from her husband, can gain a 
settlement for herself and her children by leasing real 
estate and living on it, under Pennsylvania laws.— 
































Overseers of Parker City v. Overseers of Du Bois Borough, 
8. C. Penn., May 16, 1887; 9 Atl. Rep. 457. 

180. Poor — Settlement —Insanity—Father. When 
a pauper of unsound mind, deserted by his father, be- 
comes a charge on the township after he attains his 
majority, his father’s subsequent settlement in another 
township does not affect his sfatus.—Overseers of Gregg 
Tp. v. Overseers of New Berlin, 8. C. Penn., May 16, 1887; 9 
Atl. Rep. 461. : 

181. Poor—Settlement—Parent and Child. Where 
A, of insane mind, resides im B township till nineteen 
years of age, when her father remo/ed to K township, 
but did not acquire a settlement, she works around 
till at twenty-three years of age she is taken sick in 
C: Held,that she was acharge on C.—Poor District of 
Curwensville v. Poor District of Knox Tp., 8. C. Penn., May 
16, 1887; 9 Atl. Rep. 463. 


182. POowER—To Confess Judgment. A power of 
attorney to confess judgment which does not designate 
against whom judgment by confession might be entered, 
a blank space being left after the word “against:” Held, 
incomplete, and no judgment by confession could be 
entered.— Morris v. Bank of Commerce, 8. C. Tex., April 8, 
1887; 48. W. Rep. 246. 

183. PRINCIPAL—Surety—Payment by Surety.—— Where 
two purchase land jointly and give their joint notes, 
which one pays alone, he cannot claim that, as a surety, 
he is entitled, under the law, to claim from the other his 
part with ten per cent. interest.—McGee v. Russell, 8S. C. 
Ark., April 23, 1887; 4S. W. Rep. 284. 

184. PRINCIPAL AND AGENT—Evidence of Agency. 
It is error to receive the statements of an agent against 
the principal, when the agency is proved only by the 
statement of the agent, but the error may be cured by 
subsequent competent evidence of agency.—McCormick 
v. Roberts, 8S. C. Kan., May 6, 1887; 13 Pac. Rep. 827. 

185. PRINCIPAL AND SURETY — Note — Extension — 
Release. —-—Part payment of an overdue note is no 
consideration for an extension, and does not release u 
surety.—IJngals v. Sutliff, 8. C. Kan., May 6, 1887; 13 Pac. 
Rep. 828. 

186. PRINCIPAL AND SURETY — Notice — Husband and 
Wife.———When a woman, who is a surety, marries, her 
husband can notify the creditor for her to sue the prin- 
cipal, and in default therefor she will be discharged, 
under the law.—Medley v. Tandy, Ky. Ct. App., May 12, 
1887; 48. W. Rep. 308. 

187. PRACTICE—Banking—Certification of Draft. —-— 
In an action on a draft drawn on and certified by de- 
fendant, which had been fraudulently altered in 
amount, the plaintiff's counsel, in his opening, stated 
that they expected to prove that the plaintiff had asked 
the defendant’s teller whether the certification was 
good, and that he replied that it was; that the defend- 
ant previously had notice of the miscarriage of the 
draft, and a request to stop payment, and that in 
ordinary banking usage the teller should have com- 
pared, before answering, the draft with his book of 
certifications and stopped payments; and that the 
question related to the draft as certified, and not merely 
to the marks of certification. Plaintiff's complaint wax, 
on this statement, dismissed. Held, error. —Clews v. 
Bank of New York, N. Y. Ct. App., April 19, 1887; 11 N. E. 
Rep. 814. 

188. PRACTICE—Demurtrer to Evidence—Judgment.—— 
A demurrer to evidence, which states the evidence, but 
does not admit the facts to be inferred therefrom, is 
bad, and judgment rendered after issue joined thereon 
may be reversed.— West. Assur. Co.v. Mayer, 8. C. Miss., 
May 16, 1887; 2 South. Rep. 173. 

189. PRACTICE—Instruction— Preponderance. An 
instruction directing a jury to find so, “unless the pre- 
ponderance of evidence clearly shows,” held, erroneous, 
the word “clearly” being calculated to lead the jury to 
believe that more than a preponderance is necessary.— 
Prather v. Wilkins, 8. C. Tex., April 22, 1887; 48. W. Rep. 
252. 

190. PRACTICE—Nuisance—Evidence. 
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in an action of tort for continuance of a nuisance by 
jarring and shaking in excess of license, cannot put in 
evidence a judgment recovered against the same parties 
for acts covering a former term, during which there 
was no license. Nor can the plaintiff be asked as to the 
amount of jarring after the defendants ceased to occupy 
the premises.— Quinn v. Lowell, etc. Co., 8. J. C. Mass., 
May 10, 1887; 11 N. E. Rep. 732. 

191. PRACTICE—Res Adjudicata—Failure of Considera- 
tion. In an action against a vendee to entorce pay- 
ment of certain purchase money notes, a judgment was 
had for the vendee on account of the failure of consid- 
eration, in that the vendee had lost some of the land by 
title paramount and had to pay off some incumbrances 
on the other part. Thereafter he brought suit to have 
the notes sued on and one not yet due cancelled. The 
assignee of the vendee demurred and pleaded res adju- 
dicata. Held, that the former decision, only showing 
partial failure of consideration, did not necessarily 
affect the remaining note, and the plea of res adjudicata 
could not be sustuined.—KXilander v. Hoover, 8. C. Ind., 
May 11, 1887; 11 N. E. Rep. 796. ‘ 

192. PRACTICE—Trial—Fraudulent Transfer.—Where, 
in an action of trespass for attaching the property of B 
on process against A, the defendant claimed that no 
transfer had been made by A to B, or that such was 
fraudulent, held, on proof of such transfer und plaintiff's 
possession, it was not error to submit tothe jury only 
or mainly the question of fraud. — Willis v. Whitsitt, 8. C. 
C. Tex., \pril 22, 18387; 4S. W. Rep. 253. 

193. PRACTICE—Trial—Instructions--Hypothesis. 
When acourt instructs a jury on its own motion, it 
should not instruct the jury to fine against a party on 
one hypothesis when there is another hypothesis 
equally supported by evidence on which they might 
tind for him.—Swope v. Schafer, Ky. Ct. App., May 7, 1887; 
4S. W. Rep. 300. 

194. PUBLIC LANDS—Entry—Effect of War. Where 
one enters lands in controversy at the land office in 
Little Rock, pays the purchase money and receives a 
certificate of his application, he is unaffected by the 
breaking out of the war, and the fact that, owing 
thereto, the office ut Little Kock failed to report his ap- 
plication to Washington and to enter it on tract books 
and plats.—Chowning v. Stanjield, S.C. Ark., April 23, 1887; 
48. W. Rep. 276. 

195. PUBLIC LANDS—Mining Claim—Ejectment. To 
support an adverse title to a mining claim an action of 
ejectment is proper, and is not necessary to prove an 
ouster nor that any one is in possession and the plaint- 
iff himself may be in possesston. The plaintiff must 
prove his location to have been in compliance with the 
statutes and the miners’ rules then in force.—Becker v. 
Pugh, 8. C. Colo., March 4, 1887; 13 Pac. Rep. 906. 














196. PUBLIC LANDS—Pre-emption—Land Grant. A 
portion of an old section of public land, settled and en- 
tered under the United States pre-emption. laws, at the 
time of filing the map showing the definite location of 
the Union Pacific Railway, is not within the land grant 
of the roud.—Glidden v. Union Pac. R. Co., U. 8. C. C. 
(Neb. ), May 6, 1°87; 30 Fed. Rep. 660. 

197. Pusric LANDS—Railroad Grant. The acts of 
congress of 1856 und 1859, granting lands to Alabama to 
aid the construction of certain railroads, does not refer 
to lands near those roads where constructed in the 
State of Georgia.—Swann v. Jenkins, S.C. Ala., May 5, 
1887; 2 South. Rep. 136. 








198. PUBLIC LANDs—Town Site—Deed—Ejectment. — 
A conveyance by a patentee of a town site of a lot, de- 
scribed as not interfering with the plans of the streets 
and alleys adopted in the town plat, does not allow a 
mere intruder to Claim an evsement for a street, as sub- 
sequently extended, but not extended on the plat.— 
Millis v. Hubson, 8. C. Colo., May 18, 1887; 13 Pac. Kep. 927. 

199. PUBLIC LANDs — Town Site — Ejectment. In 
ejectment defendant set up by cross-bill that plaintiffs 
grantor’s title was void by reason of his non-perform- 
unce cof ucts entitiing him to a deed to a lot in the town 








site under the dct of congress, and that defendant, un- 
der the act, was entitled to purchase the lot. @eld, that 
the cross-bill made no case.—Murray v. Hobson, §. C. 
Colo., May 18, 1887; 13 Pac. Rep. #21. 

200. PUBLIC LANDS—State Lands—Entry—Location.— 
Entry of State lands and the survey and all the other 
proceedings were hadin one county, though the land 
was in another county. Held, that the proceedings were 
void.—Harris v. Norman, 8. C. N. Car., April 18, 1887; 2 8. 
E. Rep. 72. ‘ 

201. RATLROADS—Construction — Streets—Ordinance,— 
A city ordinance, granting a railroad the use of certain 
streets and also such as may be necessary to the use of 
the depot grounds now owned or hereafter acquired 
along the road, will be restricted to the streets named. 
—Chicago, etc. R. Co. v. City of Chicago, 8. C. Ill., May 12, 
1887; 11 N. E. Rep. 907. 

202. RAILROADS—Interstate Commerce Act. All 
charges made by a railroad for transportation of pas- 
sengers and property from one State to another must 
be reasonable and just, and equal facilities in all re- 
spects must be extended to all connecting lines, under 
the interstate commerce act.—Cutting v. Florida, ete. Co., 
U.S. C. C, (Fla.), April 12, 1887; 30 Fed. Rep. 663. 

203. RECEIVER—Assets—Sale—Insolvency. Where 
all the assets of an insolvent corporation are ,sold, ex- 
cept some stocks, bonds, etc., the court may order them 
sold at auction at an upset price in parcels.—Jn re 
Newark Sav. Inst., N. J. Ct. Ch., May 4, 1887; 9 Atl. Rep. 
375. 

204. REMOVAL OF CAUSES — Remand — Consent. 
When a cause is properly removed from a State court, 
it cannot be remanded by consent of parties.—Laicton v. 
Blitch, U. 8. C. C. (Ga.), Feb. 22, 1887; 30 Fed. Kep. 641. 

205. REMOVAL OF CaUSES—Time for Filing Vetition. 
The defendant’s answer, in a removable cause, 
was due March 2d, but by stipulation the time was ex- 
tended to March 30th. He filed his petition for removal 
April 8th. Held, he had lost his right to remove by the 
failure to file his petition before March 30th.—Simonson 
v. Jordon, U.S. C. C. (N. Y.), May 9, 1887; 30 Fed. Rep. 721. 

206. REPLEVIN — Damages — Assessment. When 
suit is brought to recover different kinds of personal 
property in specie, the damages must be assessed sep 
arately, or the case will be reversed on appeal.—John- 
son v. McLeod, 8. C. Ala., May 11, 1887; 2 South. Rep. 145. 

207. REPLEVIN—Recovery by Officer Against Plaintiff. 
Where an agent of the plaintiff in a replevin suit 
accompanies the oflicer serving the writ, and is per 
mitted by the latter to remove, under claim of right, 
goods not covered by the writ, and such act is affirmed 
by the principal, and the officer settles the suit against 
himself for wrongful taking, the claim ugainst the 
plaintiff is also extinguished, although assigned to the 
officer as part of his settlement; but the principal is 
liable to the officer for the money paid by the latter in 
satisfaction of the suit against him.— Williams v. Mercer, 
8. J. C. Mass., May 9, 1887; 11 N. E. Rep. 720. 

208. SALE — Conditional —Execution—Title. When 
A leases property to B for ua term with an agreement 
then to convey it to B, if B paid the rent regularly, such 
property is not subject to an execution against B till the 
end of the term.— Wertz v. Collender, 8. C. Penn., May 2, 
1887; 9 Atl. Rep. 331 ‘ 

209. SALE — Conditional — Mortgagee. A contract, 
whereby the property is borrowed with the title to re- 
main in the seller until the price is paid, and the prom- 
ise to pay is absolute, and in cause of possession t iken 
by the seller he is to account to the buyer for the pro- 
ceeds of a sale above the contract price, cannot be sus- 
tuined as a conditional sale against a bona fide mort- 
gagee from the purchaser.—Palmer v. Howard, 8. C. Cal., 
May 20, 1887; 13 Pac. Rep. 858. 

210. SALE — Conditional—Presumiption. 
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an action ior the recovery of a billiard table, the de 
fendant shows title througb a vendee of the plaintiff, 
under a conditional sale after the time of payment has 
expired and the plaintiff fails to show non-payment, 
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the defendant is entitled to the property.—Brunswick, 
etc. Co. yp. Tacoma Mill Co., 8. C. Wash. Ter., Feb. 4, 1887; 
13 Pac. Rep. 902. 

211. SALE — Principal and Agent — Contract. An 
agreement by an agent to pay to his principal for 
bonds, which he had bought for the principal, a certain 
interest annually thereon, and the face value thereof, 
the latter sum not being payable until the bonds are 
collected, is a sale of the bonds to the agent.—Denny v. 
Campbell, Ky. Ct. App., May 10, 1887; 4S. W. Rep. 301. 

212. SALE—Rescission—Misrepresentation. A pur- 
chase made on a material misrepresentation by the 
vendor, though made innocently, will be rescinded in 
equity.—Curtiss v. Hurd, U. 8. C. C. (N. Y.), May 9, 1887; 
30 Fed. Rep. 729. : 

218. SALE — Stoppage in Transitu — Acceptance —In- 
solvency Messenger. A messenger in insolvency 
cannot accept goods so as to cut off the vendor’s right 
of stoppage in transitu.—Tufts v. Sylvester, 8. J.C. Me., 
March 1, 1887; 9 Atl. Rep. 357. 

214. SALE—Warranty—Notice. Where on sale of a 
machine the purchaser is to have time to test it, and must 
notify the seller in writing of any defeat, in case the 
purchaser fails to notify the seller according to con- 
tract, he cannot enforce the warranty.—Furneauz v. Es- 
terly, 8. C. Kan., May 6, 1887; 13 Pac. Rep. 824. 


215. SALVAGE — Abandonment. A schooner, aban- 
doned by the master and crew, which is grounded six 
miles out, and which pounds heavily and is the next 
day found eleven miles out, with the hatches open, and 
waves dashing over and in danger of filling her, she is 
derelict, although the master intended to return to her. 
—The Fairfield, U. 8. D. C. (Ga.), Feb. 22, 1887; 30 Fed. 
Rep. 700. 

216. SALVAGE—Suit by Mortgagor. Before condi- 
tion broken a mortgagor, being in the use, possession 
and control of the salving vessel, can bring a libel for 
salvage.— The Cherokee, U. 8. D. C. (8S. Car.), April 19, 1887; 
30 Fed. Rep. 703. 

217. SCHOOLS —Superintendent—Compensation. A 
county superintendent of schools has a large discr¢tion 
as to the services required of him, and his bills for his 
services must be allowed, except in case of abuse or 
errors apparent or proved.—Smith v. County Comrs. of 
Jefferson Co., 8. C. Colo., April 30, 1887; 138 Pac. Rep. 917. 


218. SHERIFF — Powers — Execution Sale—Auctioneer. 
A sheriff has no authority to employ and charge 
for the employment of an auctioneer to sell property 
seized under execution, unless authorized by the owner. 
— Wallis v. Shelly, U. 8. C. C. (N. Y.), April 15, 1887; 30 Fed. 
Rep. 747. 

219. SHERIFF—Proceeds of Suit—Distribution. The 
sheriff is liable for a mistake if he distributes the money 
realized by a fieri facias, instead of bringing it before the 
court for distribution. —Frazier’s Appeal, 8. C, Penn., 
May 9, 1887; 9 Atl. Rep. 493. 

220. SHIPPING —Repairs—Fraud.—Where a shipwright 
pays money to the master of the ship for services con- 
nected with the contract for making such repairs, such 
money will be deducted, although the repairs were 
necessary from the shipwrights’ claim.— The Alvega, U. 
8. D. C. (Penn.), March 1, 1887; 30 Fed. Rep. 694. 

221. SHIPPING — Stowage. A vessel is bound to 
store goods securely, and also, so far as practicable, to 
separate such as are liable to injure each other, through 
accident, in severe weather.— The Maggie M, U.S. D.C. 
(N. Y.), April 21, 1887; 30 Fed. Rep. 692. 


222. SOCIETIES —Tribunals—Equity. Courts enter- 
tain jurisdiction to preserve tribunals of societies in or- 
der and to correct abuses, but they do not inquire into 
the merits of their adjudications in the regular course 
of proceedings.—Appeal of Sperny, 8. C. Penn., May 16, 
1887; 9 Atl. Rep. 478. 

223. STATUTES—Amendments—Penalties. The law 
of New York of 1870, allowing interest at seven per cent., 
was changed by act of 1880 to six per cent., but the pen- 
alty for overcharging was repealed, and such suits, then 









































pending, abated, there being no saving clause.—Nash v. 
White's Bank, N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 
946. 

224. SrocK—Killing—Railroads—Burden of Proof. 
The statutory remedy for damages for stock killed by a 
railroad does not take away the common law remedy, 
but if the latter is used, the mere fact that the cattle 
were killed by a railroad engine does not establish a 
prima facie case of negligence, since railroads are not 
required to fence their roads in Colorado.—Denver, etc. 
R. Co. v. Henderson, 8. C. Colo., April 30, 1887; 13 Pac. Rep. 
910. 

225. SURETY — Fraudulent Conveyance — Avoidance. 
A payment of a surety on a bond reverts to the 
date of the bond, and enables a surety to avoid a fraud- 
ulent conveyance made by his principal subsequent to 
that date.—Fearn v. Ward,S. C. Ala., Feb. 2, 1887; 2 South. 
Rep. 114. 

226. TAXATION—Bank-stock. Under Texas laws, a 
person cannot be taxed on his bank-stock, when the 
corporation is taxable, though it makes no return.— 
Gillespie v. Gaston, 8.C. Tex., April 8, 1887; 48. W. Rep. 
248. 

227. TAXATION — Commutation — Railroads. The 
legislature can exempt a railroad from all taxes upon 
payment of a quarterly commutation, the right being 
reserved to amend the agreement at any time.--Neavy v. 
Philadelphia, etc. R. Co., Del. Ct. App., March 9, 1887; 9 
Atl. Rep. 405. 

228. TAXATION — Injunction—Illegal Assessment. 
An injunction will not lie to restrain the collection of a 
tax maliciously assessed on a too high valuation where 
the owner was granted no opportunity to make a re- 
turn, since the board of county commissioners has 
almost unlimited power to correct errors.—Breeze v. 
Halcy, 8. C. Colo., April 30, 1887; 13 Pac. Rep. 913. 

229, TAXATION—-Manufactories—Omitted Property.— 
Where a manufactory, which was once exempt from 
taxation by a law subsequently repealed, escaped taxa- 
tion for a number of years, it was held the taxes could 
be collected for only five years back, under the act of 
1885.—Court of Commrs. v. Woodstock Iron Co., 8. C. Ala., 
May 5, 1887; 2 South. Rep. 132. 

230. TAXATION—Mortgage — Situs. A debt secured 
by mortgage in another State, where the mortgage and 
the note are kept, and where the mortgagee’s interest is 
taxed as real estate, is taxable,in Vermont, against the 
mortgagee, as a citizen of Vermont.—Bullock v. Town of 
Guilford, 8. C. Vt., May 10, 1887; 9 Atl. Rep. 360. 

231. TAXATION—Public Use — Schools. The test of 
public use in case of a tax for building a school-house 
to be leased to an academy corporation for school pur- 
poses, is not the right of enjoying the property wholly 
at the public expense, but a common and equal right 
free from unreasonable discrimination.—Holt n. Town of 
Antrine, 8. C. N. H., March 11, 1887; 9 Atl. Rep. 389. 

232. TAXATION—Sale—Owner. In § 8, art. 3, ch. 230, 
laws of New York, 1843, relating to the advertisement 
for sale lands, etc., for taxes, the word “owner” means 
the person in whose name, as Owner or occupant, the 
lots are assessed.—People v. Cady, N. Y. Ct. App., April 
19, 1887; 11 N. E. Rep. 810. 

233. TAXATION—Special. Under laws Illinois 1883, 
p. 68, the “sewerage fund tax,’’ and the “water fund 
tax” are in addition to the rate of taxation theretofore 
authorized by law.— Thatcher v. Chicago, etc. R. Co., 8. C. 
Tll., May 12, 1887; 11 N. E. Rep. 853. 


234. TRADE-MARKS—Infringement—Same Name. A 
designation of his goods by a son after the death of his 
father, both having the same name and manufacturing 
goods much alike, by his own name, so that the trade- 
marks are much alike, is not an infringement of the 
trade-mark of his father and by his successors in busi- 
ness, where there is an absence of fraud in deed or 
intent.—Rogers Manuf. Co. v. Simpson, 8. C. Conn., April, 
1887; 9 Atl. Rep. 395. _ 

235. TrRUsT—Conveyance to Wife—Agreement to Re- 
convey. A wife, in consideration of the conveyance 
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of land to her by her husband, agrees in writing to con- 
vey the land back to him in the event of her predeceas- 
ing him. She deed the land to her son without consid- 
eration and in anticipation of death: Held, a breach of 
her trust, and the agreement will be enforced after her 
decease.—Hazeltine v. Fourney, 8. C. Ill., May 12, 1887; 11 
N. E. Rep. 891. 

236. TRUsTS—Interest—Conveyance by Trustee.———A 
transfer by one who has advanced money to buy land 
and has taken the deed to himself as security with 
agreement to convey upon payment, and with power to 
sell after notice by advertisement, wil] convey his 
equitable interest, although made without such notice. 
—Tripp v. Duane, 8. C, Cal., May 20, 1887; 13 Pac. Rep. 860. 

237. Trusts—Passive—Power of Sale. A deed of 
land to Ain trust for B, with power to sell, convey or 
mortgage, without the appointment of a guardian, is a 
passive trust, under New York laws, executed in B, 
an infant, subject to the power of sale in A, which con- 
tinues as a valid power.—Holden v. Burton, N. Y. Ct. App., 
April 19, 1887; 11 N. E. Rep. 950. 

238. VENDOR’s LIEN—Bona Fide Purchaser. Where 
atrustee sells to a purchaser under directions of his 
cestui que trust, and the purchaser conveys to a bona fide 
purchaser, to whom the trustee makes the deed, the 
cestui que trust cannot enforce his vendor's lien for the 
unpaid purchase money against the last purchaser.— 
Barclift v. Lillie, 8. C. Ala., Feb. 28, 1887; 2 South. Rep. 120. 

289. VENDOR’S LIEN—Recital of Payment—Burden of 
Proof.+»——The recital of payment in the deed does not 
destroy the vendor’s lien, but the vendor must disprove 
the payments.— Kelly v. Karsner, 8. C. Ala., Feb. 28, 1887; 
2 South. Rep. 164. 

240. WASTE—Mortgage—Injunction. Where A sells 
land to B, taking a mortgage for all the purchase 
money, with an agreement that the land is to be sold 
out in lots for building purposes, A can enjoin B from 
opening stone and sand quarries thereun and selling 
their product.— Martin’s Appeal, 8. C. Penn., May 2, 1887: 
9 Atl. Rep. 490. 

241. WILL — Construction — Adopted Child. Held 
that, under Pub. Stat. Mass., ch. 148, § 8, a devise in re- 
mainder “to the heirs at law of my said wife,’ an 
adopted son of the wife, adoptéd after the testator’s 
death, was not entitled to take under the term “heirs at 
law.’ — Weyeth v. Stone, 8. J. C. Mass., May 9, 1887; 11 N. E. 
Rep. 729. 

242. WiLL—Construction—Codicil. —Where a testa- 
tor bequeaths a certain inconre to his daughter, with re- 
mainder to her children living at her death, and then, 
by codicil, revokes the provision for her, he dies intes- 
tate as to thatincome during his daughter’s life, and it 
passes to his heirs, under the intestate law.—Appeal of 
Holmes, 8. C. Penn., May 9, 1887; 9 Atl. Rep. 341. 

243. WILL—Construction—Without Issue. Wherea 
will shows no intention to limit the estate granted to a 
life estate, except a bequest over in case of death with- 
out issue, while life estates are frequently given to 
other parties in the will, the dying without issue will be 
held to refer to dying without issue during the life-time 
of the testator.—Coe v. James, 8. C. Conn., Jan, 26, 1887; 9 
Atl. Rep. 392. 

244. W1ILL—Lost—Proof—Probate. The contents of 
a lost will may be proved by one witness, but the evi- 
dence must be clear and satisfactory. Though all its 
contents are not proved, probate may be granted to the 
extent tqwhich it is proved.—Skeggs v. Horton, 8S. C. 
Ala., Feb. 3, 1887; 2 South. Rep. 110. 

245. WILL—Probate—Evidence. Where a witness 
toa will remembers nothing about it, but proves his 
signature and that of the other witness, who is now 
dead, which is corroborated by another party present 
at the execution, and the evidence is in favor of the tes- 
tamentary capacity of the testator, the probate of the 
will not be disturbed.— Miller v. Yan Dyk, N. J. Prerog. 
Ct., February Term, 1887; 9 Atl. Rep. 372. 

46. W1ILL—Sale of Devised Lands—Revocation. A 
sale of land devised, all the purchase money not having 
































been paid, will not revoke the devise, under Alabama 
law, in the absence of any writing by the testator show- 
ing such intention.—Slaughter v. Stephens, 8. C. Ala., Feb. 
28, 1887; 2 South. Rep. 145. 

247. WILL—Testamentary Writing. An instrument 
directing property to be held for the benefit of the wife 
of the grantor and the reversion to his heir on her 
death, and further declaring that “the assignment is to 
take effect at my death, I controlling it in the mean- 
while: Held, testamentary in character, and invalid be- 
cause not conforming to statutory requirements.— 
Comer v. Comer, 8. C. Ill., March 23, 1887; 11 N. E. Rep. 
848. 

248. WITNESS—Competency—Deceased— Interpleader. 
——In a trial between an insurance company, the ad- 
ministratrix of the deceased policy-holder and an inter- 
pleader claiming the policy by assignment from the de- 
ceased, the interpleader is competent to testify to any 
transactions with the deceased.— Mut. L. Ins. Co. v. Wat- 
son, U. 8. C. C. (Ga.), Feb. 23, 1887; 30 Fed. Rep. 653. 

249. WITNESS —Competency — Deceased Person. 
Merely allowing one to occupy land is not such a trans- 
action as to make a party so doing incompetent as a 
witness on account of the death of the other, as against 
a party claiming under the deceased.—Srown v. Moore, 
8. C. 8S. Car., Feb. 28, 1887; 2S. E. Rep. 9. 

250. WITNESS — Competency — Deceased Party. 
Where the interest of a deceased party in a thing or 
contract in action has passed to another, in a contro- 
versy relative thereto, the surviving party cannot tes 
tify as to matters occurring in the life-time of the 
adverse party.—Carey v. Fairchild, 8. C. Penn., May 2, 
1887; 9 Atl. Rep. 328. 

















QUERIES AND ANSWERS.* 





QUERIES. 
QuERY No. 1. 

A commenced an action in Minnesota by taking 
out a writ of attachment in a court of, record 
against B, and made the proper affidavit and 
gave the statutory bond of $250.00, with C and D as 
sureties on the bond. B had the writ of attachment 
vacated and set aside on the ground that the aftidavit 
was false. The condition of the bond is, “if said writ 
shall be vacated and set aside, then if A shall pay to B 
all costs which may be awarded him, and all damage 
which he may sustain by reason of the writ of attach- 
ment, then this bond shall be void, otherwise in force.” 
The sheriff, on the 9th of February, 1887, attached 
$250.00 worth of personal property, and the writ was 
vacated on the 14th of the same month. The sheriff 
refused to return the property after demand and after 
the writ was vacated. Now, B brought an action on 
the attachment bond against A, C and D., principle 
and sureties, to recover damages for converting the 
property, claiming the measure of damages was the 
value of the property, notwithstanding the sheriff 
failed to do his duty in not returning the property af- 
ter the writ was vacated. The proof showed the above 
state of facts. The court directed a verdict for the 
defendants, A, C and D. Is, or is it not error? 

J. H. L. 
QUERY No. 2. 

If A sells B a piece of land, by virture of which B 
acquires a way of necessity over another piece of land 
belonging to A,in order to get toa highway, can A, 
before B has made any use of said way of necessity, or 
before there are any signs or indications of a way over 
said land, by selling the same toa party who has no 
knowledge of said way of necessity other than what 
he would be presumed to know from the general in- 
spection of the premises and the highways near and 
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about it, deprive B of his right of way? In other 
words, can the dominant estate be robbed of its way 
of necessity by asale of the servient, to a purchaser 
who has no knowledge of the same except what the 
law would presume he had from observation and the 
general lay of the land and the unity of title of both 
pieces of land in the original grantor as shown by the 
records? C. M. M. 
Crown Point, Ind. 


QUERIES ANSWERED. 
QuErRY No. 32 [24 Cent. L. J. GOS.) 

In Missouri a husband deeds a tract of land direct 
to his wife, without the intervention of a trustee. 
Is the deed absolutely void or is it only voidable? 
Cite authorities. B. 

Answer. <A deed of property by the husband to the 
wife is not void. In Wood v. Broadley, 76 Mo. 23, the 
pleadings made the issue of the power of the husband 
to convey directly to the wife. In that case the 
grantor conveyed all his property to his wife directly 
for consideration of love and affection only. (True 
the deed expressed on its face a consideration of 
$2,000, but the proof at the trial was, that there was 
no money at all paid by the grantee.) This convey- 
ance by Broadley was held good by the supreme 
court. This case seems to establish the doctrine that 
such a conveyance is not void. This seems to be up- 
held by the following cases: 23 Kan. 291; 103 Pa. St. 
44; 81 Ill. 64; 89 Lil. 56. Ww. 


RECENT PUBLICATIONS. 








CODE PRACTICE AND PRECEDENTS, Embracing all 
Actions and Special Proceedings Under the Civil 
Code of Ohio, and Applicable to the Practice in all 
Code States. By Alfred Yaple, of the Cincinnati 
Bar. Two Volumes. Cincinnati: Robert Clarke 
& Co. 1887. 

This is a work especially adapted and designed for 
use in the State of Ohio. We are fully satisfied from 
such examination as we have been enabled to make of 
the handsome volumes before us that they will prove 
very useful to practitioners in the State, for the author 
has manifestly bestowed a great deal of labor upon 
them. The matter is well prepared and has been judi- 
ciously arranged. The author has furnished a pro- 
fusion of forms which add greatly to the value of the 
work, and which will no doubt be very acceptable to 
the Ohio practitioner. 





ELEMENTS OF RIGHT AND OF THE Law, to which is 
Added a Historical and Critical Essay Upon .he 
Several Theories of Jurisprudence. By George H. 
Smith. Ante omnia videndum est quid sit justitia, 
= jus, quid jurisprudentia.— Pandects. Second 

Sdition. Chicago: Callaghan & Co. 1887. 

This is a philosophical work on the science of the 
Law and of its foundations in Right. It is well worthy 
of the studious perusal of all grades of professional 
men, from the veteran judge of high degree, to the 
neophyte whose uncertain steps have just brought 
him tothe threshold of the temple. The author en- 
deavyors to point out the true origin of the private 
rights of mankind, to show that law and the conse- 
quent rights of those subject to it do not depend upon, 
nor are they the result of the mere will of the State or 
governing power, but have a much higher source; 
that the function of government is not to confer rights, 
but recognizing their antecedent and independent ex- 
istence, to act as umpire between those holding or 
claiming them, and that such function includes two 
branches, jurisdiction and jural legislation. 





The author divides his subject into three books. In 
the first, as he says in his preface, is treated, “the na- 
ture of rights, and their several kinds, and the princi- 
ples by which they are determined ;”’ the second, the 
nature and general principles of the law, and of its 
relation to right; the remaining book consists of an 
historical and critical review of the several theories of 
jurisprudence.” 

The book is learned and replete with deep thought 
and will well repay the study of all who are not con- 
tent with a superficial view of human institutions but 
wish to penetrate beneath the surface to find the 
reasons which govern the phenomena of human 
societies. 





THE LAW OF INTER-STATE COMMERCE, Especially 
as Applied to the ‘Act to Regulate Commerce,”’ 
Approved February 4, 1887, with Notes of Decis- 
ions. By J. A. Harper, of the Cincinnati Bar. 
Cincinnati: Robert Clarke & Co. 1887. 

The recent act of congress on the subject of inter- 
state commerce bas produced much comment in news- 
papers and other secular journals, as well as in legal 
periodicals, and also several works bearing the port 
and dignity of law books. Of this latter class the 
work before us is the first we have seen, but we have 
no doubt that as time passes and the operation of the 
new statute is ventilated in the courts, it will have 
many successors. . 

The object of this work, us we understand it, is to 
collate the existing provisions of the constitution of 
the United States, and of acts of congress, bearing 
upon the subject, as well as the rclings of the Su- 
preme Court of the United States relating to inter- 
state commerce which were in force at the passage of 
the recent act. The autbor seems to have becn “taking 
stock” of antecedent legislation and judicial decisions, 
so that his readers may be prepared for the develop- 
ments of the “new departure.” This, we tbink, is 
timely and laudable, and we think he has rendered 
good service to the profession in thus bringing to- 
gether, in view of the litigation which must needs fol- 
low, the full operation of the new law, all the constitu- 
tional provisions, statutory regulations and judicial 
decisions which may, directly or indirectly, bear upon 
the questions evolved by the act. 

The author apologizes for the haste in which his 
book has been prepared, but as far as our examina- 
tion has gone, there does not appear any special occa- 
sion for such an apology. The book bears evidence of 
thoughtful care, and will, no doubt, prove useful to 
those who may have occasion to investigate the opera- 
tion of the new law. 


JETSAM ANI?) FLUTSAM. 

PROLIXITY REBUKED.—To a powerful judge (such 
as the late Sir George Jessel, for example), who can 
grasp the points of a case almost at a glance, it may 
well be exasperating to be condemned to listen to an 
advocate who will insist on explaining them at length, 
or who will labor at an untenable argument with 
dogged stupidity. But it is possible to inflict polished 
eastigation, which is all the more effective pecause it 
is polished. Some vears ago a learned counsel, of 
much volubility and an undying length of wind, had 
prolonged a reiterative argument to a pitch which the 
judicial sufferer could bear no longer. 

“T don’t want to interrupt you, Mr.—,” said the 
judge, blandly, “but yvou’ve said that before.” 

“1m sure [ beg your lordship’s pardon; [ had no 
recollection of having done so.” 

“Nu doubt,” replied the judge; “it was a long time 
ago.” 
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